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S. H. NERLOvE* 


HIS two volume’ treatise dealing primarily with the concepts of 
value and methods of valuing property for specific legal purposes 


is a contribution in the main to applied economics and to what 
might be called “institutional economics” but not to what is traditionally 
thought of as economic theory. It sets forth and analyzes one of the most 
significant features of the environment in which the mechanism known as 
“business enterprise” functions in our present industrial system. Since its 
approach is primarily economic, it shows, among other things, the way in 
which broad general economic tendencies have been modified by judicial 
valuation of property both at certain times and historically, particularly 
in the sense of the cumulative effects of the thoughts and actions of the 
courts. 

According to Professor F. H. Knight, there are at least three methods of 
treating economic data that should be logically distinguished from each 
other, although in attempting to solve any particular group of problems 
they perhaps should be ultimately combined: 

The first is economic theory in the recognized sense, a study largely deductive in 
character, of the more general aspects of economic cause and effect, those tendencies 
of a price system which are independent of the specific wants, technology and re- 
sources. The second division, or applied economics, should attempt a statistical and 
inductive study of the actual data at the particular place and time, and of the manner 
in which general laws are modified by special and accidental circumstances of all sorts. 
That is, on the one hand it should get the facts as to the wants, resources and technol- 
ogy in the situation to which the study is intended to apply, and the precise form of 
such functional relations as the general theory cannot describe more accurately than 
to say for example that they are “decreasing”; and in the second place it should 
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ascertain and take account of facts and principles too special in character for the gen- 
eral theory or which are not matters of general agreement this branch of the 
science is subject to very narrow limitations; the data lack the stability, classifiability 
and measurability requisite to scientific treatment, and actual economic practice 
must .... be at least as much an art based on wide general knowledge and sound 
judgment as a science with accurate premises and rigorous conclusions. 

The third division of economics is the philosophy of history in the economic field, 
or what some of its votaries have chosen to call “historical” and others “institutional” 
economics, studying “the cumulative changes of institutions.” In so far as it aspires 
to practical utility it will endeavor to predict long-period changes in the factors which 
applied economics accepts as data and attempts to observe and use as bases of infer- 
ence. As far as can be seen now, this third division, even more than the second, is a 
field for the exercise of informed judgment rather than for reasoning according to the 
canons of science. The movements of history are to be ‘“‘sensed”’ rather than plotted 
and projected into the future. 


Professor Bonbright’s and his associates’ treatment of economic data 
regarding property valuation is as was to be expected somewhat a com- 
bination of these three methods but it is a mixed combination and their 
emphasis is almost entirely on the second as well as on the third since 
their case materials in the main deal with the “states of mind” and action 
of courts. It may well be, had they recognized fully the need of logically 
differentiating between these different methods of treating economic data 
they would not have expected as much as they have seemed to expect from 
the body of thought traditionally known as economic theory, they would 
have been adequately aware of its limitations. 

The main question discussed in this large treatise is “what is value 
(property value) and how is it found’’? Aside from attempting to establish 


2 See Knight’s Essay on The Limitations of Scientific Method in Economics, in Tugwell, 
The Trend of Economics 263-4 (1924); 1 Wicksell, Lectures on Political Economy 1-11 (1934). 

3 See especially pp. 8, footnote 23 on 29-30, 64-5, 508 [particularly the implications of the 
following: “The confusion as to the meaning and measure of value that one finds in the ad- 
ministrative practice and in the judicial rulings on real-estate assessment is not the type of 
confusion that can ever be cleared up by the professional appraiser or by the value theorist. 
The trouble lies far too deep to be cured by either of these economic skin specialists.” (italics 
added)], 1017, 1078-89 [in this connection see, also, Pigou, The Economics of Welfare 240- 
317 (1929)], 1166, 1173, 1191, 1195-8. It should be noted here that practically throughout the 
treatise the economists appear to be found wanting. Had Professor Bonbright and his asso- 
ciates, however, fully realized that recognized economic theory, in the main, limits itself pri- 
marily to analyzing (1) the equilibrium conditions regarding prices of consumptive services, 
prices of the services of productive agencies, and sale prices of property, and (2) that these 
prices tend to coincide with value only under highly simplified conditions; it is hard to believe 
that the authors would have expected to get final answers from economists to the questions 
raised in their book. Probably all they should have expected is a first approximation to these 
answers. But since they did not primarily approach their underlying problems by a process of 
successive approximations, they have failed fully to understand the significance of economic 
theory for their problems. Accordingly, to condemn the economists for not contributing more 
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that in practice “the proper meaning of ‘value’ cannot be determined with- 
out reference to the purpose of the valuation,’’* the primary objective of 
this study appears to have been to present a body of thought that would 
make it possible “to distinguish between proper and improper shifts in its 
(property value) meaning,” or put in other words, how property value is 
to be properly construed in any given case. Unfortunately, their thoughts 
regarding this latter objective do not seem to be sufficiently precise to 
afford a useful body of scientific standards regarding proper property 
valuation. For example, Professor Bonbright and his associates in their 
concluding chapter say: 

For the admission that a valuation should be made in the light of its purposes mere- 
ly raises a problem without solving it. The practical consequences of some valuations, 
such as those for rate-making purposes, are exceedingly complex; and the type of 
appraisal which seems best adapted to serve one desirable purpose—for example, to 
protect savings banks against the loss of funds invested in utility bonds—may prevent 
the achievement of other desirable results. Under these circumstances, an intelligent 


choice of a basis of valuation demands a prevision of its social consequences, in quanti- 
tative terms, to which no scientific method gives easy command.® 


And in the following paragraph they say in dealing with what they call 
“a relatively simple problem” of property valuation: “Mere functional 
analysis breaks down here, and the problem must be referred to artists in 
the appraisal of real estate.’’” 

After investigating the literature in economics, in law, in accounting 
and in appraisal theory bearing on property valuation and analyzing 
thousands of court cases dealing with situations in which there was con- 
troversy regarding property values, the study is presented in three parts: 
Part I deals with the concepts of value, Part II deals with methods of 
valuation and Part III deals with valuation for specific legal purposes. 


than they have to property valuation questions is evidence of not being aware of the limita- 
tions of traditional economic theory, and economists, perhaps, should not be reproached for 
self-imposed limitations. [In this connection see, Knight, Essay on Value and Price in The 
Enc. Soc. Sci., 218-24 (1935)]. 


4P. 6. SP. 6. SP. 2273, 


7 P.1174. Aside from what appears to be a general admission that mere “functional” analy- 
sis, as the authors have used it, breaks down as a basis for scientific judgments regarding proper 
property values, it is interesting to note their handling of some specific groups of litigated cases 
regarding which they offer solutions. See especially in this connection conclusions with 
reference to (1) Valuation of Public Utilities and other Enterprises for Tax Purposes, 630-2; 
(2) Valuations under the Estate and Inheritance Taxes [particularly conclusion (2)} 745-6; 
Valuation to Determine Profits or Surplus Available for Dividends, 973-5; and (3) The Valua- 
tion of Corporate Stock under Federal Income Tax, 1074-6; see, also, 1168, 1174-5. “Expedien- 
cy”’ seems to be the basis of the significant judgments arrived at regarding many of the litigated 
cases. It can hardly be said, however, that such judgments can be construed as “scientific.” 
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The last chapter—‘Conclusions”—brings out in relief the difference 
between the so-called “functional’’ and the “conceptual” treatment of 
property valuation emphasizing the need for recognizing the significance 
of “purpose” in property valuation. In other words, it appears that prop- 
erty valuation is primarily, if not solely, a process of determining values 
which will serve certain purposes under given circumstances. In this chap- 
ter are also presented the alternative meanings of property value as found 
in the “states of mind” and action of the courts. This is followed by a 
presentation of ‘Points of Special Concern for Economic and Appraisal 
Theory.’”’ Questions are then raised with reference to the difference be- 
tween property value and social value. 

In view of the wide scope and the detailed treatment of the problems of 
property valuation in this treatise, it is abundantly obvious that a review- 
er is in grave danger of not doing full justice to the study. Under these 
circumstances perhaps his task may best be accomplished by raising some 
questions regarding this study with a view of suggesting another possible 
approach to the whole problem of property valuation. 

Before raising these questions, however, it may be well to present 
briefly what appears to be the central and underlying thesis of the study. 
According to this study a consistent body of thought dealing with prop- 
erty valuation in general cannot be developed along the lines that Profes- 
sor Bonbright and his associates think economists have usually employed, 
i.e., beginning with a definition of value, identifying it in effect with price, 
and then developing a group of generalizations which explain how prices 
are determined.* In short, according to Professor Bonbright and his as- 
sociates, it is not advisable to define property value as an attribute of 
property. Instead, such a body of thought should be developed without 
adhering to any one value concept for, in Professor Bonbright’s own 
words, “any single definition of ‘value’ disqualifies the term for the multi- 
plicity of uses to which it is put in modern law” and, therefore, the concept 

§ Instead they argue they have found it necessary “‘to reverse the emphasis with which the 
subject of value is treated in the standard textbooks on economic theory,” for they say “one 
must abandon the attempt to solve valuation problems by finding out what value ‘really means’ 
and must address one’s self to the question, What meaning should here be assigned to the term 
in view of the intent of the legislature that used it, and in the light of the probable social con- 
sequences flowing from the adoption of one definition rather than another’? See pp. 1166- 
1167, see, also, pp. 10-11. Apparently, according to the authors, a theory developed along 
the lines the economists employ would not offer an adequate solution to all the underlying 
problems raised in the treatise. But may not such a theory offer a first approximation to the 


answers of these underlying property valuation questions? On this question see 1 Wicksell, 
Lectures on Political Economy 9 (1934). 
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“property value” is fixed by the purpose for which the valuation is being 
made. The very meaning of “property value” according to Professor Bon- 
bright, then, is subject to change with changing purposes; and, it appears 
to be advisable to define property value as, let us say, an attribute of the 
particular purpose for which the valuation is being made.? 

A body of thought dealing with property valuation or a theory of 
property valuation then seems to become not a consistent set of proposi- 
tions regarding the process of how property values are determined but a 
set of propositions of what property values which will serve certain par- 
ticular purposes should be. On this basis a comprehensive summary and 
criticism of valuation as it is “practiced’’ by courts, appraisers, account- 
ants, etc., is developed and presented. 

If the above is an adequate statement of the underlying thesis of the 
study, one group of questions that immediately arises is: Is the attitude 
developed in this study toward a concept such as “property value” a 
useful one? Should not the concept “property value” be definitely and 
solely associated with the operations involved in determining property 
value rather than with the “purpose” for which a particular valuation is 
being made?"® Bearing on this whole question it is worth quoting Pro- 
fessor P. W. Bridgman: 


The new attitude toward a concept is entirely different. We may illustrate by con- 
sidering the concept of length: what do we mean by the length of an object? We evi- 
dently know what we mean by length if we can tell what the length of any and every 
object is, and for the physicist nothing more is required. To find the length of an 
object, we have to perform certain physical operations. The concept of length is there- 
fore fixed when the operations by which length is measured are fixed: that is, the con- 
cept of length involves as much as and nothing more than the set of operations by which 
length is determined. In general, we mean by any concept nothing more than a set of 
operations: the concept is synonymous with the corresponding set of operations. If 
the concept is physical, as of length, the operations are actual physical operations, 


®P. 1167. The implications of the following generalizations are that property values are 
essentially not an attribute of “property” as such nor an attribute of the method of deter- 
mining value but primarily, if not solely, an attribute of the particular purpose for which a 
valuation is being made: “The recognition of the fact that any single definition of ‘value’ dis- 
qualifies the term for the multiplicity of uses to which it is put in modern law, is what underlies 
that much-misunderstood statement that the same property may simultaneously have dif- 
ferent values for different purposes. The values are different simply because for some purposes 
the very term ‘value of the property’ is used in a different sense from that in which it is used 
for other purposes.” In this connection see, also, pp. 359-60. 


te This question is, of course, considered but no precise nor adequate answer appears to be 
ultimately given to the question so that an adequate general theory of property valuation 
could be developed. See especially pp. 37-8, 125-6, 510, 808, 1075, 1083 and 1180-1. 
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namely, those by which length is measured; or if the concept is mental, as of mathe- 
matical continuity, the operations are mental operations, namely, those by which we 
determine whether a given aggregate of magnitudes is continuous." 


And further he says: 

We must demand that the set of operations equivalent to any concept be a unique 
set, for otherwise there are possibilities of ambiguity in practical applications which 
we cannot admit.” 


It is rather interesting to observe, here, that Professor Bonbright’s 
analysis comes to the conclusion that the courts have been more rigid in 
their words than they have in their actions, that they appear to have 
come very close by their actions to identifying the concept “property 
value” with the methods of valuation. 

It may well be that “purpose” and “methods of valuation” may be 
made synonymous but I do not believe that Professor Bonbright and his 
associates do so explicitly. At any rate they do not seek the appropriate 
meanings of property value in operations and methods of valuation but 
rather in social consequences. And, in this connection, they come close to 
saying, as was indicated above, that the problem cannot be solved satis- 
factorily on a scientific basis." 

If adequate answers were given to the above questions in the study, 
perhaps the objection to the suggestion Justice Brandeis made that the 
standard of value should be “prudent investment” in his dissenting 
opinion in which he, also, stated that “‘value is a word of many meanings,” 
would not be wholly justified. It may well be that Justice Brandeis was 
seeking the meaning of property value essentially in a set of operations 
determining property values rather than essentially in “purpose” and, 

™ Bridgman, The Logic of Modern Physics, p. 5, (1927) (first italics mine, second Prof. 
Bridgman’s.) 

™ Bridgman, op. cit. supra note 11, at 6. 


*3 It should also be noted here, that if a useful body of thought is to be developed regarding 
property valuation it is probably essential to develop a value concept which will be able to 
embrace future experiences regarding property values. It is difficult to believe that a concept 
which is essentially associated with purpose is such a concept, for it does not identify the 
generic content of the term “property value” and, therefore, does not lend itself for use with 
reference to future experiences regarding property values. On the other hand, it may well be 
that a property value concept which is essentially associated with operations and methods of 
valuation could be such a concept. This sort of concept might identify the generic content of 
“property valuation,” might indicate the operations to be employed in measuring this content, 
and might, thereby, afford a basis for proper variations to be employed in the operations to 
serve various legal situations. On all of this, see Bridgman, The Nature of Physical Theory 
1-32 (1936). Also see how an economist applied Professor Bridgman’s thinking and compare 
it with the discussions of the “value concept” by Professor Bonbright and his associates— 
Schultz, The Theory and Measurement of Demand 10-12 (1931). 
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therefore, was forced into the position of suggesting the alternative 
standard of “prudent investment” which to Professor Bonbright and his 
associates “was no farther removed from the ‘fair market value’ or ‘com- 
mercial value’ that has been adopted in tax cases or condemnation cases, 
than was the alternative standard preferred by the majority of the 
Court.”"4 


Another group of questions closely related to the above are as follows: 
Are we to conclude from this study that a property has as many values as 
there are legal purposes of valuing it?*5 If so, does not this approach make 
the concept “property value” indefinite, since there may be almost an 
infinite number of purposes for which a property is to be valued? With 
this sort of a concept, probably all that could be obtained from a body of 
thought regarding property valuation is whether or not the value for a 
specific purpose under circumscribed given conditions has risen or fallen. 
May it not be possible to expect the development of a body of thought 
regarding property valuation which would explain why one property has 
either temporarily or permanently one value and another property a 
different one, as the economists attempt to develop in their theories re- 
garding capital? It should be noted that such a body of thought probably 


4 Southwestern Bell Tel. Co. v. Public Service Comm’n of Missouri, 262 U.S., 276, 310 
(1933). See also p. 1170. It should be noted here that although Professor Bonbright and his 
associates have defended the “prudent investment” standard for rate-making purposes when 
they discuss, in their concluding chapter, “Verbalism versus Functionalism in the Law of 
Valuation” they find that after all Justice Brandeis’ “alternative standard, called ‘prudent 
investment,’ was no farther removed from ‘fair market value’ or ‘commercial value’ that has 
been adopted in tax cases or condemnation cases,” on the basis of the rule established in 
Smyth v. Ames. It appears, then, that the authors infer that Justice Brandeis in suggesting 
his standard leaned in the direction of being a “verbalist’”’ in the same sense as the Court was 
in Smyth v. Ames. It should, also, be noted that throughout the opinion Justice Brandeis was 
continually seeking to identify the concept “value” with the corresponding set of operations 
which would determine “value.” He seems definitely to take the position that “value” is a 
quantitative conception. 

*s It should be noted here that in view of the grouping of the cases in Part ITI of the Treatise 
Professor Bonbright and his associates intended a negative answer to this question. The 
groupings, however, appear to be based primarily on convenience, in their attempt to develop 
directly a theory of property valuation from an analysis of the thoughts and practices of 
courts without having first clearly set forth an abstract and schematic general body of thought 
on property valuation on the basis of simplifying assumptions. Such a body of thought, of 
course, would have afforded the first approximation to the answers the authors sought to their 
questions. Accordingly, as the treatise now stands there seems to be no inherent limit to the 
different property values that could be established in terms of specific legal purposes for ac- 
cording to the authors “values are different simply because for some purposes the very term 
‘value of the property’ is used in a different sense from that in which it is used for other pur- 
poses,” p. 1167. The Treatise does not seem to present a comprehensive statement covering 
the scientific grounds for limiting the different values that could be assigned to the same proper- 
ty for different legal purposes. 
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could not be developed with a concept of property value which was as- 
sociated primarily, if not, solely with “purpose”’ and it should be further 
noted that only such a body of thought, if it could be developed, is likely 
to answer the issue which Professor Bonbright and his associates raise in 
his first chapter and do not appear to answer adequately of “how value is 
to be construed in a given case.’”’ May it not be, also, that the lack of a 
theory of property valuation such as the one just indicated in the minds of 
the courts rather than their unwillingness in written opinions to associate 
the concept “property value” with “purpose’”’ may explain at once the 
courts inept and ill-defined shifts in the meaning of “property value’’ in 
their written opinions at the same time that their actions have shown 
“much common sense and acumen in their rules on evidence’? The courts 
may have intuitively sensed a theory of property valuation based on an 
operational approach to the concept “property value,” but have not as 
yet in their written opinions been able to become articulate with reference 
to the concept “property value” which is involved in this theory. And it 
is rather difficult to believe that the concept “property value’’ in a co- 
herent and comprehensive theory of property valuation is likely to be 
essentially an indefinite one emphasizing dissimilarities in terms of “pur- 
pose” rather than a definite concept emphasizing whatever unity there 
happens to be behind a useful body of thought dealing with property 
valuation. 

In this connection the one thing above all that seems to stand out in 
this study is that the courts as well as the experts appearing before the 
courts lack an articulated theory regarding property valuation. Perhaps, 
too, this investigation shows that such a body of thought cannot be 
adequately developed by analyzing primarily the practices of courts, 
appraisers, accountants, etc. Instead, it may be advisable to develop the 
first approximation to a theory of the valuation of property by strictly 
and explicitly limiting the investigation to the general aspects of the 
underlying proposition that the value of property is essentially derived 
from the prices put on (or imputed to) the services that various forms of 
property render in an industrial system such as ours; and furthermore, 
that the forces that determine the prices of these services are the forces 
that essentially determine property values (and it might here be sug- 
gested, in view of some of the comments in Professor Bonbright’s treatise, 
that as long as property is being used the services of property are con- 
tinually being bought and sold). It should be noted that such a first ap- 
proximation to a theory of property valuation would be largely deductive 
in character and based explicitly on a definite operational concept of 
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“property value” and not on one that is essentially indefinite and asso- 
ciates property value primarily, if not solely, with “purpose.’’ The second 
approximation to a theory of property valuation would then take account 
of the effects of the actions of courts, appraisers, accountants, etc., upon 
the underlying forces determining property valuation at a particular 
time, showing precisely how the underlying forces are thereby modified.” 
And the third approximation to a theory of property valuation would 
take account of such matters as the cumulative effects of these practices 
as well as of the effects of other historical trends on property valuation. 
To establish clearly the range and validity of conclusions regarding prop- 
erty valuation at least these three approximations to a body of thought 
regarding the valuation of property probably should be developed and 
kept distinctly and explicitly separate."’ 

All the values that tend to be put on properties both temporarily 
and permanently are in an underlying way related to how resources 
are being used, being apportioned and being augmented, or reduced 
in a free enterprise profit system. When we are dealing with prop- 
erty valuation for taxation purposes, or for rate-making purposes, or for 
condemnation purposes, or for any other kind of legal purpose, we are 
dealing either directly or indirectly with how resources are to be used, to 
be apportioned among various uses as well as with how much real prop- 

6 It is here, of course, that some sort of “functional” method of analysis may become useful 
but it should be noted that this “functional”? method of analysis would then be based on an 
abstract and schematic body of thought regarding property valuation. In bringing into accord 
with reality the conclusions arrived at by such a systematic body of thought the original 
simplifying assumption would be gradually relaxed, and in doing so groups of property valua- 


tion problems would be dealt with. The grouping of closely related property valuation prob- 
lems might be accomplished on the basis of “functions.” 

7 It should be noted that what is envisaged here is one approach to the development of a 
theory of property valuation. 

The three methods of treating economic data regarding property valuation are all part 
of this approach, and are to be kept separate so that at every successive approximation to a 
theory of property valuation the range and validity of the conclusions at each stage could be 
established. It should also be noted that work on the second approximation to a theory of 
valuation would, of course, influence and make precise the first body of thought developed 
with reference to the first approximation and the work on the third would, of course, influence 
the first two stages of development. In any comprehensive attempt to solve the problems of 
modern legal valuation, the three would, of course, ultimately be combined. The very complex- 
ity of these property valuation problems seems to call for such an approach, i.e., an approach 
based on a process of successive approximations. In this way perhaps it also would be possible 
to reduce the legal cases dealing with property valuation to a greater degree of intellectual 
order and understandability than Professor Bonbright and his associates seem to have ac- 
complished. [On this whole matter of proceedings from “principles” to observations rather 
than from observations back to “principles” see Hutchins, University Education, 25 Yale Rev. 
665, 673-4 (1936)]. 
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erty we are to maintain. Associated with this process are the same sort 
of valuation problems the economists deal with when they study the 
functioning of the economic system as a connected whole and perhaps an 
attempt should be made, therefore, to solve these problems along the same 
lines economists have been using in investigating the forces that determine 
prices of commodities and of capital. Professor Knight’s suggestions re- 
garding the treatment of economic data in general, above mentioned, are 
obviously along these lines. 

Aside from the fact that this treatise is abundantly full of significant 
ideas and case material that will be exceptionally useful in developing a 
theory of property valuation, it also shows how the broad general eco- 
nomic tendencies influencing property valuation (whatever they may be) 
have been modified by the courts and the various experts that have ap- 
peared before the courts both at certain times and historically. 


A REPLY 


James C. Bonsricut* 


() ALL the reviews of our treatise on Valuation that have come 


to my attention, the one by Professor Nerlove interests me the 

most. Previous reviewers have discussed the specific conclusions 
and recommendations of our case studies, expressing sometimes agree- 
ment, sometimes dissent. So far as I am aware, however, none of them 
has taken issue with our general method of approach. But Professor Ner- 
love strikes at the very heart of the treatise by challenging its whole 
“functional” method of analysis. Since his position has broad implica- 
tions for legal economics, and indeed for the social sciences in general, 
I gladly add these comments at the invitation of the editors. 

Let me confess, however, that Professor Nerlove has expressed his 
criticisms in a form that makes an effective answer very difficult. In the 
first place, instead of furnishing a “bill of particulars,” he presents a 
blanket indictment of the methodology of the treatise and of the results 
obtained therefrom, citing no case discussions in support of the counts 
of the indictment. In the second place, he declines to commit himself 
by affirmative or negative answers to the basic questions that he raises, 
even though most of these questions have already been raised and dis- 
cussed at length in the treatise and in the supplementary published 
studies noted in our preface. He therefore throws back upon the author 


* Professor of Finance, Columbia University. It should be noted that Professor Nerlove’s 
footnotes were added after Professor Bonbright had written his reply. (Editor). 
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the burden of reestablishing, within a short reply, proof which the author 
and his collaborators attempted to adduce in a book of eleven hundred 
pages fortified by three special monographs and twenty-odd articles in 
the law reviews. 

For example, we accept the position, expressed by Justice Brandeis 
in the case to which Professor Nerlove refers, that “value is a word of 
many meanings” and that the appropriate meaning cannot be selected 
without reference to the particular social purpose that the valuation is 
designed to serve. Does the reviewer deny this thesis? By implication 
he seems to do so; yet he avoids a denial in so many words. To be sure, 
he insists that “value” cannot be defined by sole reference to the purpose 
or objective of the law suit. But no sane man would take a contrary posi- 
tion—not even the author of this treatise! 

Writing under these limitations, which threaten to turn the discussion 
into mere shadow boxing, I may now take up Professor Nerlove’s points 
in the order in which he raises them. 

We are first reproached for a failure fully to recognize the need of 
“logically differentiating” between three divisions of economics distin- 
guished by Professor Frank H. Knight—divisions which presumably 
should have been set off by separate portions of the treatise. Had we 
followed this methodology, the reviewer believes that we would not have 
been led to expect as much as we seem to have expected from orthodox 
economic theory; and we would then have been “‘adequately aware” of 
the limitations of this type of theory. I wonder what parts of the treatise 
reveal to the reviewer any inadequate awareness of the limitations of 
standard theory as a guide to the solution of the problems of valuation 
faced by the courts. In fact, it was our very conviction of these limita- 
tions that led us to redefine the problems in terms of a so-called “func- 
tional approach.” 

In the next paragraph, Professor Nerlove regrets that our “thoughts” 
on the proper definition of the word, “value,” do not “seem sufficiently 
precise to afford a useful body of standards.” This is indeed a serious 
indictment; for it indicates either that our whole methodology is unsound 
or else that our applications of the method are inept. In the absence of 
specific references to our actual treatment of the litigated cases, I can 
hardly answer so broad a charge. But since the reviewer implies that the 
basic trouble is with our faulty, “functional” approach, let me suggest 
that he put the point to the test by applying one or all of his three pro- 
posed alternative methods to a few of the cases discussed in the treatise— 
for example, to the Southwestern Bell Telephone rate case, the Standard 
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Oil-Southern Pacific damage case, and the recent New Jersey Railroad 
Tax cases. While I feel sure that with adequate study Professor Nerlove 
could offer more acceptable solutions than we have been able to offer 
(especially so since for some situations we have been content to raise 
issues without offering any positive solutions whatever), I suspect that 
he would be led to take essentially the same “functional approach”’ that 
is taken in our treatise. 

The reviewer devotes his next few paragraphs to an exposition of the 
main viewpoint of our study. With qualifications his exposition is correct; 
but these qualifications are serious. We by no means assert that a con- 
sistent body of thought dealing with property valuation cannot be de- 
veloped by identifying “value” with current market price. On the con- 
trary, we indicate that such a body of thought not only can be, but has 
been, developed.t Our point was simply that the resulting theory, by 
virtue of its limited objectives, offers no solution to one of the most 
critical questions presented in a legal valuation—the question as to how 
“‘value” should be defined and measured in the light of the special objec- 
tive of the appraisal. 

Again, we do not contend that “value” should be defined as “an 
attribute of the particular purpose” of the valuation, since such a con- 
tention would make no more sense to us than it does to Professor Nerlove. 
In measuring the length of my bedroom for the purpose of guiding me in 
the choice of a rug of suitable size, I would not construe “length” as an 
attribute of this purpose. But in interpreting the ambiguous phrase “length 
of my room,” as well as in deciding what tools of measurement to use, 
I would certainly be influenced by the specific objective that led me to 
take this special interest in cameral dimensions. 

The core of Professor Nerlove’s adverse attitude toward our “‘method 
of approach”’ is to be found, I surmise, in the paragraph introducing his 
quotation from Professor Bridgeman. By questions rather than by affirm- 
ative statements he implies that the concept of property value should be 
“solely associated with the operation involved in” the measurement of 
its quantitative amount rather than “with the purpose for which a particular 
valuation is being made.” Already our treatise gives much attention to 
“operational” value definitions. To be sure, the courts, by expressing 
distrust of appraisal formulas and by their liberal rulings on the admis- 
sibility of conflicting types of offered “evidence,” have not often been 
friendly to operational definitions; and I think the recent trend of the 

™P. 1166. 


? E.g., pp. 1180-1181 and index references under “Formulas v. judgment, use of.” 
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cases, with a few partial exceptions, has been in the other direction. In 
certain types of litigation, notably in tax valuations of highly marketable 
securities and other property, we ourselves have defended what is in 
effect an operational definition of value.* Indeed, a strong, though not a 
conclusive, case could be made for bolder extensions of this practice. 

What surprises me, however, is the reviewer’s suggestion of a false 
antithesis between operational definitions, and definitions chosen with 
express reference to the objectives of the valuation. For, even if the 
courts were invariably to define “value” to mean whatever figure, ex- 
pressed in monetary terms, is reached by the correct application of a 
specific technique of appraisal, they would still face the necessity of choos- 
ing that technique, and hence that definition, which is best calculated to 
serve the social objectives of the particular law under which some kind 
of an appraisal is required. Does Professor Nerlove mean to imply that 
a single, definitive, method of appraisal should serve all legal purposes, 
or even that it is applicable to all types of property when valued for the 
same purpose? The acceptance of such a contention would revolutionize 
the whole theory and practice of appraisal, not only for the courts but also 
for the professional appraisers. I can hardly believe that the reviewer 
holds any such view. Yet, if he does not hold it, I fail to see the signifi- 
cance of his proposal to adopt an operational definition of value instead of 
a functional definition. 

In a later paragraph, the reviewer takes us to task for our “objection” 
to Justice Brandeis’ prudent investment standard of rate making—an 
objection that he thinks we would have found “not wholly justified” had 
we only given adequate answers to the questions posed in his review. 
So far from objecting to this proposed standard, we warmly defended it 
not only in the treatise but, im extenso, by a whole monograph written as 
a supplement to our basic study.‘ Indeed, the very position taken by the 
Justice in the opinion which Professor Nerlove cites is the position of 
our treatise from which the reviewer appears to dissent. Incidentally, 
the “prudent investment” standard as expounded by Justice Brandeis 
does not invoke an operational concept of value, although an operational 
definition, consistent with the Justice’s basic principle, might well be de- 
vised. 

Professor Nerlove raises the question as to whether we contend that 
“a property has as many different values as there are legal purposes for 
valuing it.” Construing this question to ask whether the same property 
at the same time must be assigned a different value for every different 


3P. 1075. 4 Bauer and Gold, Public Utility Valuation. 
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legal purpose, I think the answer should be clearly in the negative. As 
indicated on page 1167 of the treatise, several of the current definitions 
of value can be put to a variety of uses, and the acceptance of one defini- 
tion, for example in a particular type of damage case, does not preclude 
the acceptance of the same definition, for instance in a particular type 
of tax case. On the other hand, different definitions of value may be re- 
quired for various types of property that are to be valued for the same 
purpose; and they may even be required for the same type of property 
valued for the same purpose but held by different types of individuals.‘ 
Hence, my answer to the above question will afford small comfort to those 
who seek a solution for the terribly complex problems of modern legal valu- 
ation in the development of some great, consistent system of value theory. 

With the last part of the review, which suggests three other methods of 
approach to a theory of valuation, I have no quarrel. Already the first 
of these methods has long been accepted by economic theorists and is now 
being applied to great advantage by appraisal experts, such as F. M. 
Babcock. As the review indicates, our own study tries to interrelate all 
three of them, although I dare say that our attempt has been crude and 
faulty. To be sure, none of these three methods of approach will supply 
answers to the types of questions emphasized in our book. But this state- 
ment is not meant to condemn them or to belittle their usefulness. Prac- 
tical problems in the social sciences must be attacked from many different 
angles and by many cross-classifications of the issues involved. 


A CONSTITUTIONAL RATE BASE 


James Barctay Smrrn* 


I 


OR many years valuation has been a contentious subject. The tre- 
Paeeee: importance of the existence of effective regulatory power 

to the citizen at his fireside and to government in action has been 
attached in some way to valuation for purposes of discussion. The vari- 
eties of the adhesions are as numerous as the expressions. While legal 
restraints are involved, necessarily the subject value carries economic fea- 
tures. Great names have imposed stifling effect on refutation by those 
often characterized as lawyer-trained. Because, it is said, legal rules can- 
not equate economic balances. But the érwe economic standard does not 


5 Pp. 291-318. 
* Professor of Law, University of Kansas. 
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seem to be clear even to great economists.’ Because value sounds of 
worth and normally carries economic connotation economists say that 
legal rules or the language of judges can never comprehend the evidence 
nor properly direct the course of governmental regulation. It might seem 
that either the belief in the nonexistence of a hereafter or of indifference 
to eternal fires gives spontaneity to such iridescence. Perhaps it is a prob- 
lem in legal education. On this it has been said that “It is merely another 
way of saying that persons engaged in a highly complicated ceremonial, 
filled with all sorts of symbolism in which they believe salvation is to be 
found, are always disturbed by practical observations about the cere- 
monial. If they were not so disturbed, it would mean only that they did 
not really believe in the ceremony.” The absence of disturbance is not 
because they really believe but because they feel compelled by the force 
of the established order to believe and at the same time recognize the in- 
firmity of their position. It is this awareness of infirmity which makes the 
challenge seem to charge a breach of faith or honesty such that only by 
violent protestations can their declared purity and chastity be outwardly 
preserved. Again, “Professor Robinson realized the truth of Alvin John- 
son’s remark that heretofore the union of the legal and social sciences has 
been a beautiful example of cross-sterilization.”? In the first place the 
remark is not descriptive because in the theater referred to there has been 
nounion. At the most the stage has reflected an interfusion through which 
the result is as if the whole had become gelatinous and the solids, though 
in suspension, nevertheless remained in complete isolation. Thereafter the 
shapeless mass tends to desiccate. If there had been fusion there could be 
no cross-sterilization and the only question would be the virility of the 
result. In the training of those who are to direct societal operation we are 
not concerned with whether or not “The economist or the psychologist 
must be willing to set aside his professional contempt for the law and 
master some of its methods and doctrines before he can locate the points 
where materials in his field might be helpful” but only with the statement 
that the lawyer “will have to cease his reading of the latest cases and 
become familiar in some degree with the concepts and theory of the 
economist.’ The cleavage never was by nature nor even by chance of 
birth. The dissension is the result of shortsightedness of the lawyer on 
one hand and of legal anosmia on the other. The result is a quarrel over 

* Cf. Hamilton, Price—By Way of Litigation, 38 Col. L. Rev. 1008, 1024-1026 and notes 
39 and 52 (1938). 

* Arnold, The Jurisprudence of Edward S. Robinson, 46 Yale L. J. 1282, 1283 (1937). 
Note 2 supra. 
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institutionalism and a failure to distinguish the occasion for direction and 
the evidence which indicates the course. All are involved in governmental 
regulation of business. Valuation is only an incident to that purpose. The 
special knowledge of all expert training which is relevant is necessary to 
its achievement. It is the purpose of this study to inquire if the estab- 
lished course of judicial decision makes impossible the utilization of these 
forces for the common good. 
II 

Regulation in its broadest sense is nothing more than an attempt by 
government to correct a supposedly economic maladjustment for the 
common good. The sovereign’s expression must be considered in terms of 
its stature. This includes the nature of the scheme of government, its 
relation with the individual, the authorized manner of declaration of such 
standards of adjustment, the agencies through which the sovereign will 
may be effected, the correlation between governmental agencies,’ and the 
conditions arising from constitutional limitation upon the expression of 
valid general standards for public amelioration. 

Nowhere else do fundamental constitutional principles receive so much 
profession and so little appreciation as in the problem of governmental 
regulation of public utility charges. While there may be other features to 
the scheme of our constitutional government, we are here concerned only 
with the limitations in favor of private liberty and property imposed upon 
governmental action. If our governments are created to govern for the 
common benefit under delimited powers, the manifestations of govern- 
ment may vary as expedient. Where rights and immunities are created in 
the individual there is a correlative disability in the government. This is 
the paramount distinction between our scheme of government and that 
of the unlimited power of the governments of other nations. Our concern 
here is not whether a better plan might be devised but whether existing 
limitations preclude reasonable expediency in effecting an admittedly 
wholesome public policy. We must first examine the common representa- 
tion that the extension of the doctrine of judicial review, established in 
Marbury v. Madison,’ to administrative rate-making has no constitutional 
foundation. This is an error which is often brilliantly and forcefully in- 
sisted upon.? Whatever the scope of the provisions of the original Consti- 
tution, since 1791 it has been clear that appropriation of private property 

4 Katz, A Four-Year Program of Legal Education, 4 Univ. Chi. L. Rev. 527, 529 (1937). 

5 Cf. Smith, Non-Judicial Administration of Law, 12 Univ. Cin. L. Rev. 459 (1938). 

6 y Cranch (U.S.) 137 (1803). 

7 Clark, Individualism and the Constitution, Reports of New York Bar Association (1934). 
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for public use could not be made by the United States without compensa- 
tion. When the police power to destroy value and curtail previously 
unrestrained liberty is exhausted further destruction is in effect an act of 
illegal appropriation even though effected directly by primary legislative 
action. Whether the destruction is achieved by primary or secondary 
legislative action, the resulting illegal appropriations are identical. There 
is no jurisdiction for governmental rate control of private business, and 
public utility operation is private business, after rates are reduced below 
what will produce a reasonable return. The full significance of the con- 
fiscatory nature of such uncompensated appropriation was not grasped in 
the early years of the transition from an all powerful parliament to a 
constitutionally limited legislature. The habit of thought was so com- 
plete that price fixing was an inherent legislative prerogative to be exer- 
cised at discretion that no case was brought to the Supreme Court under 
the Fifth Amendment. There was less occasion to question state legisla- 
tion under state constitutions and there was no provision of the federal 
fundamental law to suggest attack on state legislation reducing charges to 
consumers.’® Nor was there occasion for the consideration of the under- 
lying concept until long after the states were brought under similar 
restraint by the Fourteenth Amendment in 1868. As late as 1877 such 
legislation was recognized by the Supreme Court as having existed “from 
time immemorial” and was summarily dismissed as a political issue out- 
side of the doctrine of judicial review with the comment that “for protec- 
tion against such abuses by legislatures the people must resort to the polls 
and not to the courts.’’* Even in 1890 a dissenting justice refers to con- 
fiscatory price regulation as a “legislative prerogative, and not a judicial 
one.”’* Whether the imposition of a public servitude on the operation of 
§ Fifth Amendment. 


9 Cf. Riddell, The Constitution of Canada, “The prohibition ‘Thou shalt not steal’ has no 
legal force upon the sovereign body,” p. 130. . . . “‘a Provincial Parliament has the power to 
say that the property of A shall hereafter be the property of B—and so it will be—and that 
without the necessity of making compensation.” “In Canada nobody is at all afraid that his 
property will be taken from him . . . . Our people are honest as peoples go, and would not fora 
moment support a government which did actually steal; a new government would be voted 
into power and the wrong righted,” pp. 148-149. 

*© The amendments first added to the Constitution “contain no expression indicating an in- 
tention to apply them to the state governments.” Barron v. Mayor of Baltimore, 7 Pet. 
(U.S.) 243 (1833). 

Cf. Guillotte v. City of New Orleans, 12 La. Ann. 432 (1857) tracing legislation from 1807 
fixing wages and prices of the butcher, the baker, and the candlestick maker without question 
as to constitutionality. 

™ Munn v. Illinois, 94 U.S. 113, 133-4 (1877). 


™ Chicago, Milwaukee and St. Paul Ry. Co. v. Minnesota, 134 U.S. 418 (1890). 
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utilities more burdensome than reduction of rates to a reasonable level 
was the equivalent of the prohibited direct appropriation received more 
extensive and constant consideration than perhaps any other theory of 
constitutional principle. Through a course of powerful dissenting opinions 
the purpose of protection of private property from governmental trespass 
was found in 1890 to be applicable to indirect action." If protection 
against governmental trespass has substance it necessarily must shield 
the owner against destructive official action by whatever name the 
agency be called." Value becomes the legislative jurisdictional fact which 
shows whether or not the private property was subject to destruction at 
legislative discretion or whether a prohibited area was entered with re- 
sulting illegal uncompensated appropriation. This will receive further 
treatment later. 
Iil 


Before proceeding with the function and determination of value it is 
necessary for distinction to briefly observe the nature of the police power. 
This is required by the common observation that there is no more occasion 
to inquire about value in price regulation than in amy other exercise of the 
police power.*’ The police power is the residuary or inherent power of 
either of our governments necessarily implied to make possible the pur- 
poses for which either government was created. Inherent through our con- 
cept of social compact to representative democracy is the principle that 
initiative in official action is conditioned upon common or general welfare. 
It is the Constitution which imposes the condition upon legislative-execu- 
tive action which would otherwise be uncontrolled. With us the govern- 
ment is for the governed, the official is an agent and the official body an 
agency authorized to act, in the police power, where the welfare of the 
whole community requires the suppression of the individual’s activity. 
Unless the fact of common benefit exists the governmental action is arbi- 
trary and malicious meddling. The correlative necessarily receives the 
phrasing that freedom from regulation of private property and business is 
the plan and regulation is the exception. Our Constitution by stipulation 

13 Note 12 supra. Stone v. Farmers’ Loan & Trust Co., 116 U.S. 307, 331 (1886): “This 
power to regulate is not a power to destroy, and limitation (of rates) is not the equivalent of 
confiscation. Under pretense of regulating fares and freights, the State cannot require a rail- 
road corporation to carry persons or property without reward; neither can it do that which in 


law amounts to a taking of private property for public use without just compensation, or with- 
out due process of law.” 


14 For the relationship between the courts and legislative action whether direct or indirect 
see Smith, op. cit. supra note 5. 


*s Cf. Hale, Conflicting Judicial Criteria of Utility Rates, 38 Col. L. Rev. 959 (1938). 
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established immunities from governmental action. This novelty which 
characterizes our political order gave rise to the contention that the gen- 
eral police function was withdrawn. The negative answer is spontaneous 
and has always been recognized.® While the general police power has al- 
ways existed it has always been limited"? by stipulated immunity from 
governmental or legislatively imposed servitudes upon private property 
unless the common need is established. When the need exists the power to 
destroy is absolute. When the need is satisfied the immunity is absolute 
unless the taking is compensated. Appropriation only begins when the 
immunity is violated. The impingement is fully recognized: ““The Con- 
stitution does not secure to anyone liberty to conduct his business in such 
fashion as to inflict injury upon the public at large, or upon a substantial 
group of people. Price control, like any other form of regulation, is uncon- 
stitutional only if arbitrary, or demonstrably irrelevant to the policy the 
Legislature is free to adopt, and hence an unnecessary and unwarranted 
interference with individual liberty.”"** The existence of the common need 


6 Speaking of the subject the Court has from the first presentation always carried forward 
the gist of its answer in Gibbons v. Ogden, 9 Wheat. (U.S.) 1 (1824), namely, that equally 
fundamental with the position of the individual is the power of all of the people through their 
common agency to regulate for the general welfare. Speaking specially of inspection laws the 
Court said that such laws form “a portion of that immense mass of legislation which embraces 
everything within the territory of the state, . . . . all of which can be most advantageously ex- 
ercised by the states themselves. Inspection laws, quarantine laws, health laws of every de- 
scription, as well as laws for regulating internal commerce of a state, . . . . are component parts 
of this mass.” (Italics added.) The power of Congress “to regulate commerce” is a power 
which is subject to the same limits in the commerce among the states as is the power of the 
states to regulate practices within their jurisdiction. “The incidental effect which such reason- 
able rules may have, if any . . . . does not constitute a taking but only a reasonable regulation 
in the exercise of the police power of the national government.” Chicago Board of Trade v. 
Olson, 262 U.S. 1 (1923). “We have frequently said that in the exercise of its control over inter- 
state commerce, the means employed by Congress have the quality of police regulations.” 
Kentucky Whip & Collar Co. v. Illinois Central R. R. Co., 299 U.S. 334, 346 (1937). 

7 “Tn the ratification of the Constitution these guaranties were not thought sufficient. The 
ratifying convention of Virginia proposed on June 27, 1788, that a declaration of rights (to- 
gether with other changes) be inserted in the new Federal Constitution. The New York con- 
vention about a month later adopted an elaborate declaration of rights. In the ratification by 
these and other states, there was a substantial agreement that certain individual rights should 
be guaranteed through constitutional amendment. On August 1, 1788, the North Carolina 
convention declined to ratify the Constitution without a declaration of rights and other amend- 
ments, and ratification by this state came on November 21, 1789, after Congress had submitted 
twelve proposed amendments. Rhode Island did not ratify until May 29, 1790, and even at 
that late date proposed a series of amendments, some of which had already been submitted 
to the states by Congress. The first ten amendments to the Federal Constitution, proposed by 
the First Congress in 1789 and ratified in 1791, may thus be regarded as supplements to the 
original Constitution as framed in 1787.” Dodd, Cases on Constitutional Law 793 (2d ed. 
1937). 

*® Nebbia v. New York, 291 U.S. 502, 539 (1934). Italics added. 
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is the legislative jurisdictional fact whatever the nature of the infection 
to the body politic. If it does not exist the consequence of the legislative 
action is not legal destruction but illegal appropriation of private prop- 
erty. Unless there may be judicial review of the legislative-administrative 
action there is no constitution."® Even in the clearest possible case the 
property owner is entitled to a determination of the propriety of the claim 
of police power. “The right to so seize and destroy is, of course, based 
upon the fact that the food is not fit to be eaten A determination on 
the part of the seizing officers that the food is in an unfit condition to be 
eaten is not a decision which concludes the owner.’”° Referring to Lawton 
v. Steele the Court said the owner “would not be bound by the determina- 
tion of the officers who destroyed them, but might question the fact by an 
action in a judicial proceeding in a court of justice,”’ and if he can show 
“that the alleged nuisance did not exist, he will recover judgment, not- 
withstanding the ordinance ....under which the destruction took 
place.”” While it is true that there is no more occasion for determining 
judicially the legislative jurisdictional fact for police power price-fixing 
than in any other exercise of the police power there is obviously just as 
much. It exists in all cases upon the plea of confiscation. There is, there- 
fore, no distinguishing feature in the issue we are pursuing. This returns 
us again to the question of how price reduction could have been held to be 
property destruction so as to be within the scope of this doctrine. Nothing 


could seem simpler than that if the constitution provides immunity to the 
private owner from direct action there is no force to the prohibition to 
governmental action unless indirection having the same consequence as 
direct legislation is also within the prohibition. Thus the evolution of 
decision from Munn v. Illinois into Chicago, Milwaukee & St. Paul v. 
Minnesota was not misdirection but inevitable.” 


IV 


That official discretion is not unlimited in price-fixing is the great 
obstacle to the validity of such conduct. If we can identify the function of 
19 Note 6 supra. 


2° North American Cold Storage Co. v. Chicago, 211 U.S. 306 (1908). 

In United States v. Carolene Products Co., 58 S. Ct. 778, 783 (1938), the Court says: “We 
may assume for present purposes that no pronouncement of a Legislature can forestall attack 
upon the constitutionality of the prohibition which it enacts by applying opprobrious epithets 
to the prohibited act, and that a statute would deny due process which precluded the disproof 
in judicial proceedings of all facts which would show or tend to show that a statute depriving 
the suitor of life, liberty, or property had a rational basis.” The question for decision was 
whether the statutory characterization of filled milk as injurious to health and as a fraud upon 
the public precluded judicial inquiry into the nature and effect of the practices and facts. Cf. 
Filled Milk Act, 21 U.S.C.A. §§ 61-63. 


= Cf. Colgate v. Harvey, 296 U.S. 404 (1935). 
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the rate base the purpose and determination of constitutional tests will be 
less obscure and difficult. When an infection threatens, it can be con- 
trolled by whatever degree of supervision is necessary to protect either the 
body-politic or the body-natural for the general welfare of the state. The 
individual may be confined in the use of his property or his personal 
liberty. His beautiful cedar trees or his dairy herd may be destroyed; his 
buildings may be limited in height or use; if he is a typhoid-carrier he may 
be indefinitely incarcerated; he may not permit his jungle tiger to roam 
the crowded streets. All of such regulations are only examples of the cor- 
rection of maladjustment to an acceptable standard. The means em- 
ployed to achieve that end are valid if they have a substantial relation to 
the policy being pursued. 

There are many types of correctable economic maladjustments of 
which the best marked is the common law monopoly. Perhaps the chief 
reason for its ostracism was its effects on prices. Certainly it is clear at 
this date that if the correction requires control of prices, prices as any 
other incident of private property can be abated. If the social disease be 
as it was in the Nebbia case” no issue of return or base arises. We are con- 
cerned only with whether a utility has charged too much. And we may 
define a utility for our purpose as an industry upon which the community 
has become so dependent that it is no longer privileged to pirate its posi- 
tion of vantage by unsupervised pricing. The only alleged wrongdoing is 
piracy or extortion through its position. The object of the regulation is not 
to fix any percentage of profit on investment much less to value the prop- 
erty. It is to reduce charges to consumers, a public servitude imposed 
upon utility property described as devoted to a public use.** If the owner’s 
investment justifies his profits the state has no jurisdiction to reduce his 
charges. That the police power extends to excessive charges is not open to 
discussion. The only function which the base can have in the program of 
rate making is as a partial defense to show that the difference between the 
owner’s outlay and his inlay is not exaggerated. How the state computes 
the base or what it is found to be cannot control if the owner is unable to 
establish that the capital value devoted to the public is so great that the 
net operating return leaves so small a margin of profit that the Court must 
say that the state has exceeded its sovereign power and has imposed an 

= Note 18 supra. 


23 “Therefore . . . . the income actually in enjoyment cannot be a factor in determining the 
value of the property at all, because that is the very unknown quantity we are endeavoring to 
make specific.” ‘The very purpose .. . . of this bill and the valuation that is proposed is to 
enable us to ascertain in a proper way whether a given income enjoyed by a particular common 
carrier is too large or too small.” Senate Rep. 1290, 62d Cong., 3d Sess. 701 (1913). 
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excessive use or servitude upon private property.2* When must the judi- 
ciary hold legislative-executive action violative of constitutional limita- 
tion? In addition to the inertia of the judiciary in cases of departmental 
over-reaching police power issues carry a wider border for legislative 
choice than do ordinary cases. What measure may the state use to ascer- 
tain the borderline to go beyond which must be held to be trespass? 


V 


All agree that regulation of utility charges is necessary and desirable. 
The task at any event is not a simple one. The expense, delay, and disrup- 
tion to business caused by frequent valuation proceedings are enormous. 
If constant repetition of reappraisement be necessary few will approve and 
none can justify regulation of private property by such dilatory, expen- 
sive, and irritating practices. So far, because of them, except in isolated 
instances, regulation has not been regulation in fact but license for ex- 
ploitation.** There is nothing in the decisions of the Supreme Court which 
approves, much less requires, such methods. 

In the first place a misplaced emphasis has been attached to the base 
while the important factor is return.*® As will be later pointed out, this 
was consistent with the interest of at least one side’s position and directed 
the Court’s attention particularly to one and not the other. Extended 
discussion of issues pressed does not mean decision of relative importance. 
Our terms are expenses, rates, profit return, value, and income. All are 
expressed in money. None is for this purpose a tangible physical thing to 
be measured by some arbitrary, infallible, fixed standard. While return 
must be kept in mind throughout and will be developed at more length 
after the base is discussed some immediate attention must be given to its 
relative importance. 

The peculiar legal position of the regulated, monopoly public utility, as 
compared to competitive industry is well recognized. In Hegeman Farms 


24 Cf. Portsmouth Harbor Land & Hotel Co. v. United States, 260 U.S. 327 (1922); United 
States v. Cress, 243 U.S. 316 (1917). 

“The legislative discretion implied in the rate-making power necessarily extends to the en- 
tire legislative process, embracing the method used in reaching the legislative determination as 
well as that determination itself. We are not concerned with either, so long as constitutional 
limitations are not transgressed. When the legislative method is disclosed, it may have a defi- 
nite bearing upon the validity of the result reached, but the judicial function does not go be- 
yond the decision of the constitutional question. That question is whether the rates as fixed 
are confiscatory. And upon that question the complainant has the burden of proof, and the 
court may not interfere with the exercise of the State’s authority unless confiscation is clearly 
established.” Los Angeles Gas Corp. v. Railroad Commission, 289 U.S. 287 (1933). 

%s Cf. McCart v. Indianapolis Water Co., 302 U.S. 419 (1938), dissenting opinion. 

* Cf. Los Angeles Gas Corp. v. Railroad Commission, 289 U.S. 287 (1933). 
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Corporation v. Baldwin” after pointing out that the Constitution “does 
not protect a business against the hazards of competition,” the Court says 
that when subjected to maximum rates “‘a public utility . . . . has no out- 
let of escape. If it is running its business with reasonable economy, it must 
break the law or bleed to death. In a business not subjected to maximum 
prices “If the price is not raised, the reason must be that efficient opera- 
tors find that they can get along without a change.” 

Much of the misplacement of emphasis upon the value of the plant is 
due to the fact that return has usually been expressed as a percentage. An 
expression for convenience is subjected to the charge that it is an ossified 
formula. How this form of expression came to be used is of little concern. 
Its significance in rate-making is important. The reason for price regula- 
tion is not that the rate is high but that the owner is taking too much 
profit. There can be no profit until expenses are paid. When the capital 
employed is determined and the costs of operation are computed, it is of 
little importance whether one is expressed as a percentage of the other or 
not. What is important is that costs must be deducted from receipts be- 
fore any question of profits can arise. While the value of the use of money 
in the particular type of risk may be a factor, that it is only one is fully 
recognized by the Court. “Sound business management requires that 
after paying all expenses of operation, setting aside the necessary sums 
for depreciation, payment of interest and reasonable dividends there 
should still remain something to be passed to the surplus account; and 
the rate of return which does not admit of that being done is not sufficient 
to assure confidence in the financial soundness of the utility to maintain 
its credit and enable it to raise money necessary for the proper discharge 
of its public duties.”** Whether sums received from rates for necessary 
operating costs equal three or four or twice as much more percent of the 
capital account they must be allowed for in the rate. They command the 
percentage. They are independent of any ratio. In fact in their deter- 
mination the capital account is irrelevant. The properties are involved 
because it is the cost of their efficient employment that is to be predeter- 
mined. When these have been adequately provided for, as it is only the 
whole return and not its separate component parts with which the judicial 
inquiry is concerned, it becomes apparent that the probability of uncon- 
stitutionality of the legislative-administrative action is minimized. There 
is another factor which may even be controlling. It is public policy. While 
the state has the power to destroy value reflected from profits to the point 

47 293 U.S. 163, 171 (1934). 

*8 United Railways & Electric Co. v. West, 280 U.S. 234 (1930). 
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of confiscation it is not compelled to exhaust its power. It need not regu- 
late at all. These are the two extremes. The latter has been eliminated by 
the facts. But in the exercise of administrative discretion something more 
than the utilities’ constitutional right may be allowed in the return with- 
out violating any consumer’s right to minimum rates. If such allowance is 
made the probability of judicial interference is again reduced as the excess 
is a part of the whole and only the whole return concerns the judiciary. 
If it appears that all proper operating costs have been compensated this 
excess becomes allocable to any deficiency which might appear in the 
allowance for use of the owner’s capital impounded in the plant. We must 
now examine the standards insisted upon by the Court for the determina- 
tion of this element. When determined, the consideration which it must 
receive in the rate and return becomes paramount. 


VI 


We are brought to the problem of the so-called rate base. It has been 
demonstrated that the only function of what is commonly referred to as 
the base or value of the plant relevant in the process of judicial review of 
administrative-legislative action is as a partial defense in support of the 
plea of confiscation. The rate-making body should consider it, firstly, in 
order to stay within its authority, and, secondly, to demonstrate, when its 
action is judicially questioned, that it has made allowance therefor as 
great as the owner’s constitutional right. Smyth v. Ames*® has been ap- 
proved in every case since its decision whenever the plea of confiscation 
from regulated utility rates has been before the Court. No decision having 
so much influence upon the economic and political adjustments has re- 
ceived such consistent and repeated approval by specific or included cita- 
tion and confirmation. It is not merely a case but a course of decision and 
justifies extended treatment to assure a common meeting ground. Did the 
Court say that the legislature should allow a reasonable return on a fund 
equivalent to the actual expenditure of the owner, or what it would cost 
at the date of the fixing of the rates to build the same plant or one as 
adequate, or that the value base should be found by capitalizing as some 
specified rate the income (gross or net) being earned under the existing 
unregulated rate, or did it say that upon the most reliable evidence 
available the issue of confiscation should turn upon such sum of money 
as at the time of construction and consistent with sound and honest 
business practices would have been required to produce the presently 


29 169 U.S. 466 (1898). 
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useful plant and which impounded through it is devoted to the use of 
the public? 

If the judicial issue is whether the utility owner is being paid too little 
for the use of his property and that payment is in money, while the plant 
is composed of physical sticks and stones and steel, and for convenience, 
the courts sometimes employ the term physical value, the value referred 
to cannot be a physical trait but must be a relationship also expressed in 
terms of money. This is inescapable regardless of how either return or 
value are to be determined. While the balance must be struck by the 
weight of reason and practical experience and not by the weight of lead 
the same may be said of other adjustments of human and legal relations 
and supplies no novelty or devastation to the task of regulation. The use 
of the term value where the function of the relationship is different neither 
makes its uses synonymous nor the functions identical any more than is 
true of the different adjective functions of other words, i.e., good, bad, 
red, and yellow. 

Vil 

When competitive business or properties are sold the price is the relative 
attractiveness of the going concern compared to a sum of money de- 
scribed by the price to the seller and buyer. It is stated as the amount for 
which the property would sell under ordinary conditions as contrasted 
with a forced sale. This market or exchange value is computed by capi- 
talizing anticipated net earnings under a specified rate. The basis of this 
estimate, and it is an estimate, is the earning power of the business as a 
going concern. But earning power depends upon rates, and where the rate 
is the issue to use exchange value as the rate base would be to establish 
rates by the rates themselves. Since market value is primarily a capitali- 
zation of earning power and earning power depends upon rates, we cannot 
find rate-making value by exchange standards. If exchange value were 
the base for rate-making, no rate could be reduced without a destruction of 
property because ordinarily property would be destroyed to the extent that 
capitalization of rates under reduced rates is less than under existing rates. 

Although the Supreme Court has definitely, continuously, and re- 
peatedly rejected exchange value as the rate base many still talk as if the 
contrary were true. Prior to 1898 the Court had treated the question of 
value in regard to taxation and condemnation.** In each the purpose is 

3° Cf. United States v. Chandler-Dunbar Co., 229 U.S. 53, 81 (1913): “The owner must be 
compensated for what is taken from him; but that is done when he is paid its fair market value 


for all available uses and purposes.”; Boston Chamber of Commerce v. Boston, 217 U.S. 189, 
195 (1910): “The question is, what has the owner lost, not what has the taker gained.”’; United 
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to leave the individual in as good a position comparatively as if he had 
not been visited by the state—in expropriation to leave him with what he 
could have sold for at the time; in taxation in a position in comparison 
with other taxpayers so that their relative position is maintained. The 
Court was neither ignorant nor careless in excluding this test as the meas- 
ure of value of the rate base in Smyth v. Ames. “The probable earning 
capacity under particular rates prescribed by statute, and the sum re- 
quired to meet operating expenses” is often quoted from that case as 
requiring a capitalization of earnings to find the base value. But the Court 
was familiar with the measure of value in condemnation and taxation 
cases and within a year sanctioned a reduction of rates at the same time 
that it affirmed the facts evidentiary of value as therein declared for rate- 
making, it could not have intended exchange value to be the measure of 
the rate base.** The above quotation was not used in that case to estab- 
lish capitalization of earnings as the measure of the rate base value but 
was used in connection with rate-making policy (as will subsequently 
be shown) to test a rate which, operating in the future, will provide a 
reasonable return without the need of immediate revision to avoid con- 
fiscation.** At any event operating expenses would have to be met before 
there would be any income to capitalize. 


States v. New River Collieries Co., 262 U.S. 341, 343 (1923): “The owner was entitled to the 


full money equivalent of the property taken, and thereby to be put in as good position pecuni- 
arily as it would have occupied, if its property had not been taken.” 


3 Cf. Note 13 supra. Six years after the Railroad Commission cases and four years before 
Smyth v. Ames the Court recognized that rates could be constitutionally reduced. Regan v. 
Farmers Loan and Trust Co., 154 U.S. 362 (1894). Market value measured by capitalization 
of earnings was approved for expropriation in Monongahela Navigation Co. v. United States, 
148 U.S. 312, 328 (1893), the Court saying: “The value of property, generally speaking, is de- 
termined by its productiveness,—the profits which its use brings to the owner These 
tolls, in the nature of the case, must enter into and largely determine the matter of value.” 
The Court had always noticed that reduction of utility rates destroys value. In Munn v. 
Illinois, 94 U.S. 113, 143 (1877), it was said by Justice Field that if rates were reduced “the 
amount fixed will operate as a partial destruction of the value of the property, if they fall below 
the amount which the owner would obtain by contract,”’ and it was recognized by the Court 
that the reduction would “operate as a partial destruction.” Jd., at 134. 

“The property is not ordinarily the subject of barter and sale and, when rates are in dis- 
pute, earnings produced by rates do not afford a standard for decision. The value of the prop- 
erty, or rate base, must be determined under these inescapable limitations. And .... the 
Court has refused to be bound by any artificial rule or formula which changed conditions might 
upset. We have said that the judicial ascertainment of value for the purpose of deciding wheth- 
er rates are confiscatory “is not a matter of formulas, but there must be a reasonable judg- 
ment, having its basis in a proper consideration of all relevant facts.” Los Angeles Gas & 
Electric Co. v. Railroad Commission, 289 U.S. 287, 305 (1933). 


3? Cf. Newton v. Consolidated Gas Co. of New York, 258 U.S. 165 (1922): “When it be- 
came clear that the prescribed rate had yielded no fair return for more than a year, and that 
this condition would almost certainly continue for many months, the company was clearly en- 
titled to relief.” 
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Vit 


Under the conditions existing in 1898, the lines of the Union Pacific 
could have been built across the State of Nebraska for about $20,000 a 
mile. Because of “injudicious contracts, poor engineering, unusually high 
cost of material, rascality on the part of those engaged in the construction 
and management of the property,” under the conditions existing at the 
time of construction, the cost to the security holders was nearly five times 
that much. In Smyth v. Ames the utility contended for a valuation meas- 
ured by the securities issued and bitterly opposed the argument of the 
State for a base measured by the then cost of reproducing the properties. 
With the turn of the century construction costs began to rise rapidly. As 
the previously made expenditure did not change the graph lines soon 
crossed. As the two approached each other the importance of either posi- 
tion decreased. The cost at any given time of building similar property 
became the greater, and as the trend remained rather constantly upward 
while the value once claimed remained constant, reproduction new became 
the lodestone of the utilities in all valuation for rate-making.** Finding no 
embarrassment in changing their position, they naturally sought to fortify 
their new entrenchment. They argued that the word “present,”’ adjective 
of “value,” called for a complete review and reappraisement in reaching a 
“reasonable judgment” figure on all evidentiary facts thereof for and 
during each rate period. As the trend was upward this was constantly 
self-serving. Secondly, it was contended that the present cost of repro- 
ducing the existing property is the exclusive measure (plus, of course, 
going value, etc.) of value for rate-making. “This insistence upon cost of 
reproduction new at current prices to the exclusion of everything else, or 
at least everything that might tend to lower value, calls for the closest 
scrutiny.” 

The cost of reproduction is asserted by its proponents as the true basis 
of what the present physical plant is “worth.” The difficulty here is that, 
if we inquire the present worth of the existing plant, we must look at it 
either as a living concern, or at it as dismembered, or as assembled but de- 
vitalized. The first calls for a capitalization of earnings, which valuation is 
irrelevant as evidentiary of value for rate-making. The second commands 
only scrap value, and the third is beyond the realm of facts. It is purely 
speculative to imagine what a new company would pay for the plant with- 


33 Naturally there was little litigation when no material difference would result from the ac- 
ceptance of either theory as the measure. When the intersection was safely passed the utilities 
quite graciously took the cue and in the Minnesota Rate Case, 230 U.S. 352 (1913), the orphan 
reproduction new was definitely adopted. 


34 Excess Income of the Manufacturers Railway Company, 124 I.C.C. Rep. 3 (1927). 
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out a franchise in preference to building an imaginary new plant. Neither 
such new company nor such purchase is possible under the facts. The 
plant is part of a going business. This test would call for the cost of 
reproducing the service and not the (physical) value of the existing plant. 
Assuming such imaginary buyer would look only at the plant without the 
business, in contemplating the construction of a new plant he would be 
concerned only with duplicating the service or the production not of an 
identical plant but of a plant of equal capacity. Obsolescence may make 
this possible at a fraction of the cost of building an identical plant. 

The reproductionists claim allowance for unearned increment because, 
it is said, there is no reason for allowing it in competing business and 
denying this stimulus to investment in utilities. Among other reasons why 
this claim is without merit are those involved in realization. In unregu- 
lated competing properties enjoying a market for other uses, unearned 
increment may be realized through sale. Regulated public utility proper- 
ties are not for sale and whether neighborhood changes create or destroy 
the attractiveness of the property for other uses is wholly immaterial on 
the question of costs either to the owner or to the consumer. If it did have 
some relevancy to the utility operator it becomes a two-edged sword.*s 
From pure economic theory appreciation instead of being added to the 
capital account and reflected in an increased charge to consumers with 
more propriety might be charged as income to the owner and taxed as 
such.** It is further said to be a social loss unless allowance is made when 
consumers would pay more for some other use. Again, we are dealing with 
utilities—they are regulated and a substituted use in this sense is beyond 
the practical. Further, the argument involves the use of an element sought 
to be found as a means of finding it. If the community is willing to pay for 
the utility service at a reasonable rate, it is as socially desirable in this 
sense as any other service. Neither does the theory solve the question of 

3s “Income is the money value of the net accretion to one’s economic power between two 
points of time.” Haig, The Concept of Income (1921). 


36 “Tt was possible at the outset to say that capital gains and losses were not income at all; 
they are not popularly so regarded, and in Great Britain for example they are not taxed as 
such. In this country we have decided otherwise, and that step taken, we might have gone 
further and said that any increase in value was income; that would have been awkward in ad- 
ministration ;—it would involve an annual appraisal of all the taxpayer’s goods—but it would 
have been rational. The Supreme Court held otherwise; the gain must be ‘realized.’ ”’ Hewitt 
Realty Co. v. Comm’r, 76 F. (2d) 880, 884 (C.C.A. 2d 1935); per Judge Learned Hand. 

Another objection is that a change in the money worth of a commodity at the end of a period 
may be nothing but a fall in the value of gold. Foreign unearned increment taxes have re- 
moved this objection by reference to index prices. Cf. Helvering v. Winmill, 59 S. Ct. 45, 47 
and note 10 (1938). 
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economic waste in a monopoly serving a traffic which would not move 
under a rate high enough to yield a normal return on present construction 
costs, because the present construction cost to measure economic justifica- 
tion would be the cost of reproducing the service through the most 
efficient hypothetical new plant imaginable and not the present, partially 
obsolete, plant. 

Without emphasizing forces of competition in unregulated fields, the 
argument is frequently made in favor of reproduction new as the only 
means of securing new construction. If new plants are to be built, the cost 
is measured by prices at the time of construction and return must be 
allowed on these prices. But as the new would compete with the existing 
and if their prices were limited to prudent investment their rates would 
be lower than the new utility could meet without sacrifice of investment, 
therefore, new construction will be discouraged unless reproduction new 
is adopted as the rate base. In parallel it is argued that reproduction new 
will encourage just enough construction to handle economically justified 
traffic. The fallacy of these arguments is indicated above. It should be 
noted also that it is a fallacy to segregate additional earnings and new 
capital required for extensions from earnings and cost of the entire plant. 
History has shown the utter futility of attempting to enforce such a 
theory. 

The cost of reproduction seems to fluctuate more widely than any other 
suggested rate base. This is so because it is wholly an estimate making 
possible extravagant self-serving assertions as well as wide differences of 
opinions expressed in good faith. The records show variances ranging to 
several hundreds percentum both between sides and between the experts 
of the same side. The variables are so great that if in fact there were not 
wide differences the probability of independent estimates would be slight. 
There is no check or balance to weigh against a conclusion other than 
some other “‘expert.’’ Aside from witnesses’ individual differences vertical 
fluctuations have been violent and its instability as a rate base is shown 
by the annual fluctuations. Violent fluctuation has been rather common 
since the World War. A familiar example demonstrates the deceitfulness 
of this base theory. The round number steam railroad valuation under 
cost of reproduction new was eighteen billions in 1919, forty-one billions 
in 1920, thirty-five billions in 1921, twenty-two billions in 1922, and 
thirty-one billions in 1923. During the same period the net additions and 
betterments were around four billions. It would have been much cheaper 
for the country to have given the additions than to gratify the reproduc- 
tionists’ theory of attracting new capital and so to have permitted the 
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increase of the public debt some twenty billions. The opposite conse- 
quence attaches to the expenditures actually made during the high 
prices—nearly fifty per cent would have been wiped out within a year. 
This instability is enhanced by the uncertainty of the time when the 
revaluation may be made. Theoretically it should be made with each 
material shift. This would mean the breakdown of all regulation. In spite 
of the obvious, unearned increment is held forward as an attraction to 
capital. But about two-thirds of the outstanding securities are fixed in- 
come and so unaffected while the balance in common shares becomes a 
sinkhole. 

The companion argument is that reproduction new by following prices 
stabilizes income and stimulates construction during low cost periods in 
order to gain advantage of future rises. No one knows when or if prices 
will rise and the utility cost cycle varies widely from other cost cycles.*7 
Further complications arise from the fact that extensive utility construc- 
tion affects other commodity prices which in turn affect utility construc- 
tion costs. 

The reproductionists answer the allegation that reproduction new as a 
base is expensive, uncertain and highly litigious by the assertion that it is 
simple and stimulates efficiency. Administratively simple, it is said, be- 
cause it can be brought down to date by index multipliers. The practical 
difficulty with the multiplier argument is that often there are no facts 
upon which reliable multipliers may be computed. The multipliers during 
such periods must be compiled largely from manufacturers’ records and 
price statistics, but these are not market prices as the purchases were not 
made, and they do not allow for improved methods of assembly and con- 
struction. An increase in the former might be offset by a decrease in the 
latter.** Disregarding these weaknesses, multipliers are not applicable to 
the intangibles claimed nor even to the physical elements if the reproduc- 
tion new base is measured by the cost of duplicating the service rather 
than duplicating an obsolete equipment.*® The efficiency argument has 
been made only during the periods when the cost of reproduction new has 


31 Cf. the reputed soundness of investment in 1930 in miniature golf courses. 


38 From the date of Ames v. The Union Pacific Railway to 1914, because of economies, rail- 
road construction did not vary greatly although wide differences occurred in the prices of labor 
and materials. Taking the wages, etc., index with 1919 as 100, 1920—230, 192I—195, 1922— 
157, and 1923—1094, the change in rates would be: 1920—increase of 114 per cent, 1921—de- 
crease of 14 per cent, 1922—decrease of 18 per cent, and 1923— increase of 10 per cent. This 
would hardly have been attractive to capital. 


39 Cf. West v. Chesapeake & Potomac Telephone Co., 295 U.S. 662 (1935). 
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been so high that regardless of efficiency a reasonable return thereon could 
not be exceeded. 

The rate assured the railroads during the period of federal control was 
based on average net railway operating income for the three years 1914- 
1917 inclusive. This was determined without regard to prices. Business 
judgment precluded a demand for a rate which would produce a reason- 
able return upon the cost of duplication. Public indignation would not 
have tolerated such exorbitant charges where no expenditure had been 
made. At no time during the period 1920-26 did the rails as a whole 
receive as much as six per cent on reproduction new cost, but during that 
period the market for their securities improved and the trend of interest 
was downward. If rates had been computed on a reproduction new base 
the increase in 1920 would have been from about seventy-five to ninety 
per cent instead of from about twenty-five to forty per cent. Assuming the 
consumer would acquiesce, the profits would have gone to the common 
shares. The converse of this is what makes the duplication base attractive 
to the market manipulator.** For example, the 1920 prices as compared to 
the 1914 prices would have justified doubling the security issue while at 
present nearly one-half of them would be water. These wide fluctuations 
make the fixing of rates for any period of reasonable duration impossible 
with the result that adjustment would have to be made very frequently 
if reproduction new were the measure of the rate base." Nothing could be 
more disrupting to business than abrupt shifts in general rate levels. 


IX 


In the foregoing discussion the term reproduction has referred to a 
process of hypothetical duplication of the existing structures. It is also 
used in another sense, namely, reproduction of the service. If we were 
confronted with the task of building a plant, we must either duplicate the 
existing plant or build one that is different. In industries controlled by 
competitive forces, the entrepreneur is concerned only with what it will 
cost him to place a commodity on the market. He is not interested in 
duplication of obsolete machinery but with the cheapest and most efficient 
modern devices. Prices under such conditions are supposed to be just 


4° Cf. Re City of Grand Rapids, P. U. R. 1923 C, 494-95. 

* Cf. Bay State Rate Case, Mass. P. U. R. 1916F, 221, 233; Westchester Street Ry. Case, 
3 P. Ser. Comm. Rep. 286 (2d Dist. N. Y., 1912), where Commissioner Stevens said, “If it 
(the Commission) takes reproductive cost only to be that value, it goes contrary to all experi- 
ence and all sound canons of judgment”; Douglas Co. Light and Water Company Case (Ore- 
gon), P. U. R. 1920E, 666, 674; Hill v. Antigo Water Company, 3 Wis. R.C.R. 623 (1909). 
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about the point where a competitor can afford, or cannot afford, to enter 
the field. The value of a plant is about the cost of duplicating the service 
rendered. If exchange value, or what a willing buyer will pay, were the 
issue, duplication of the service must be considered because our buyer 
would not pay more for an existing plant than what he thinks just as good 
a plant would cost. To the extent that the service may be duplicated by 
more efficient modern machinery, obsolescence has accrued in the existing 
plant. This may go so far that the old plant is of little or no value for sale. 
It might occur in the briefest period of time through new invention al- 
though there has been no physical depreciation. So far as the cost of re- 
production new is advanced as the exclusive test of value for rate-making 
this attack is overwhelming. Each assumes a competitive market for prod- 
uct or plant or both. Proof of value by evidence of reproduction cost pre- 
supposes that a plant like that being valued would be reconstructed, but 
this is not true if it were obsolete. In value for rate-making reproduction 
new cost is not the measure of the base but only the estimated cost at the 
time of valuation of duplicating the physical plant used and useful in the 
public service and is accepted as evidence in reaching a judgment estimate 
of the amount reasonably necessary and expended in its production. 
Utilities are not freely competitive and exchange value is irrelevant. 
While functional depreciation as distinguished from physical may have 
nothing, through the mere fact of its accrual, to do with the fair value of 
the plant, it is a matter which should be considered in every accounting 
system. Because of the fact that sooner or later the present equipment 
must be replaced, charges should be set up against operating income. The 
purpose is to spread the loss over a long period. But as the function of rate 
making is to protect the fair investment, obsolescence not so provided 
for cannot be deducted. It may accrue through competing enterprises al- 
though the special field is closed—busses cut railroad patronage. In this 
way functional depreciation may become important in rate making policy. 
A lowering or other rate adjustment may multiply traffic so as to produce 
a reasonable return. It may be that no adjustment of rates would produce 
a reasonable return. The fact that no interest is paid does not disprove 
the loan. Furthermore there is no constitutional guarantee to the owner 
or lender of a substantial return. His right is limited to freedom from 
interference with returns less than a fair return. While it is true that the 
difference between scrap value of existing property and the cost of build- 
ing a modern, efficient, new plant is the same no matter what caused the 


# “Our concern is with confiscation. Rate making is no function of the courts.” Pacific 
Gas & Electric Co. v. San Francisco, 265 U.S. 403 (1924). 
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failure to make the replacement, nevertheless the “consumers pay for 
service, not for the property used to render it,’’4? and the cost of reproduc- 
ing the service is not the rate base, nor even a fact evidentiary of such 
value. The consumers pay for the service but they pay for the reasonable 
cost of service received under efficient operation of the existing plant, and 
the cost of the service above quoted means what reasonable outlay was 
necessary to render service received. This is shown by the facts in that 
case, and other statements by the Court. There was no issue of reproduc- 
ing the service, but merely if future deficient earnings could be made up 
from past excesses. These excesses had been plowed into the plant, and of 
them the Court says, “the just compensation safeguarded to the utility by 
the Fourteenth Amendment is a reasonable return on the value of the 
property used at the time it is being used for public service,” and ‘‘con- 
stitutional protection against confiscation does not depend on the source 
of the money used to purchase the property. It is enough that it was used 
to render the service.” Obviously reproduction of the service may be a 
belaying-pin to the reproduction new proponents, but careless use of lan- 
gauge in one instance cannot be made to spell reproduction of the service 
as the rate base out of the New York Telephone case. Of course the public 
pays for service. I should not pay subsidy to the Edison Company merely 
because it owned a plant if no electricity is furnished. It is ‘“compensa- 
tion for the service given to the public,’’*4 a fact, with which we are con- 
cerned. Purely speculative theory is immaterial*’ and irrelevant, as are 
exchange values and sales prices. In the Consolidated and Des Moines Gas 
cases value not represented by legitimate expenditure was excluded.“ 


xX 


There is no case in the history of the Supreme Court wherein the Court 
does not refer to the “‘cost” of property in connection with fair value for 
rate-making. To ascertain this cost all relevant facts must be weighed 
and a reasonable judgment reached without the aid of formulae. It is in 
this that the cost of reproducing the present physical plant is a relevant 
evidentiary fact. The plant presently used at the time of determination of 
such ultimate fact is taken because that represents tangibly a major por- 
tion of the cost to the lender to produce the service rendered. ‘“Present”’ 
plant eliminates from consideration an imaginary plant and obviously 


43 Public Utilities Comm’rs v. New York Tel. Co., 271 U.S. 23, 32 (1926). 
44 Simpson v. Shepard, 230 U.S. 352 (1913). 48 Tbid. 


Wilcox v. Consolidated Gas Co., 212 U.S. 19 (1909) (franchises); Des Moines Gas Co. v. 
Des Moines, 238 U.S. 153 (1915) (as to paving). 
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physical depreciation must be subtracted or we would not be dealing 
with facts but with some different hypothetical plant. This is the element 
called for in Smyth v. Ames and all cases since that date. At the time that 
case arose there was no reliable evidence of a single source of that reason- 
able expenditure necessary to produce the plant existing at the time of 
valuation. The issue was purely judicial—the ascertainment of that fact. 
As in tort or crime or any other type of issue, the Supreme Court indicated 
evidentiary facts which must be considered in a judgment of ultimate 
fact. Is there any formula or rule of thumb for judicial determination of 
fact in such cases? What it would now cost to build that plant was 
judicially noticed in Smyth v. Ames as not the fact sought but was required 
by the Court as a check, caution, or evidentiary fact. In the Southwestern 
Bell case*” where no issue of plant efficiency was involved, the State Com- 
mission had not followed Smyth v. Ames in that it did not consider the cost 
of reproducing the plant in use at the time of valuation, but in lieu of that 
cost used an amount more than twenty-five per cent less. Adherence to 
Smyth v.Ames required a rejection of the state commission’s determina- 
tion. 

The language of Mr. Justice Butler “it is clear that a level of prices 
higher than the average prevailing in the ten years ending with 1923 
should be taken as the measure of value of the structural elements on and 
following the effective date of the rate order complained of” in the 
McCardle case** has been mistaken as a benediction by the reproduction- 
ists.‘ We search in vain for any expressed intention on the part of the 
Court to overrule Smyth v. Ames. The discussions by the Court arise from 
the statement by the state commission whose determination was in issue. 
It said: “Considering all the facts, including all the appraisals and other 
evidence concerning the trend of prices, the commission is of the opinion 
that in this case the average prices for the ten-year period ending with 
1921, the last ten years available, most nearly represent the fair value of 
the petitioner’s physical property.”’ The end of this average period was 
more than two years before the rate order became effective. While the 
average price so determined was higher than the original cost, it was lower 
than the cost of reproducing the plant at the time of ascertaining the 
legitimate expenditure to produce it. An arbitrary figure was taken, a 

47 Missouri ex rel. Southwestern Bell Tel. Co. v. Public Service Commission, 262 U.S. 276 

1923). 
' cies U.S. 400 (1926). 


49 The personal viewpoint of a justice may differ from the opinion of the Court. Cf. the dis- 
senting opinion in Railroad Commission of California v. Pacific Gas & Electric Co., 302 U.S. 
388 (1938). 
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formula, in effect, which was not even one of the evidentiary facts re- 
quired by Smyth v. Ames to be considered. The peculiar localization of 
this service strongly demanded the consideration of the evidentiary fact 
of value, namely, the cost of duplicating the physical plant at the time its 
value for rate-making was being determined, but the McCardle case is not 
a holding that the cost of duplication of either the plant or the service is 
the exclusive measure of value for rate-making. If a study of the case 
itself leaves this conclusion in doubt, we may look to the subsequent 
explanation of the Court itself to glean its intention in the McCardle case. 
In the O’ Fallon case,°° citing decisions from Smyth v. Ames to the McCardle 
case, inclusive, the Court says: ‘The elements of value recognized by the 
law of the land for rate-making purposes have been pointed out many 
times by this court. Among them is the present cost of construction or 
reproduction.”** Further, and consistently adhering to its long-declared 
policy that this expenditure be determined in reasonable judgment weigh- 
ing all relevant facts, the Court refrains from stating a formula, saying, 
“the weight to be accorded thereto is not the matter before us. No doubt 
there are some, perhaps many, railroads the ultimate value of which 
should be placed far below the sum necessary for reproduction.” (Is there 
a formula in tort, crime, or contract that fits all cases?) 

Neither reproduction new nor reproduction of the service has ever been 
approved by the Court as the exclusive measure of the rate base. If one 
were to be selected as the manner of determining the base the latter, al- 
though it does suffer from a hereditary ichthyosis, would have something 
in theory to recommend it. The former was the measure contended for by 
the State in Smythv.Ames. It continues to be contended for by the utili- 
ties in all cases where if accepted it would call for a higher base than would 
result from any other recognized theory. We must now examine the other 
theory of valuation presented in Smyth v. Ames, namely, the theory ad- 
vanced by public utility. 


XI 


One of the oldest of the various so-called rate bases is “original cost.” 
It is the total financial sacrifice incurred by the security holders. It is 
immaterial to this base whether the expenditures in setting up the prop- 
erties were frugal or prodigal. It does not deal with present properties. 
The base is permanent in quantity and is brought to date merely by 
adding net expenditures. It is permanent or fixed in the sense that we 


5° St. Louis & O’Fallon Ry. Co. v. United States, 279 U.S. 461 (19269). 
5 Italics supplied. 
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refer to a fact, how many dollars have been contributed to the enterprise. 
This was the base contended for by the carrier in Smyth v. Ames but it 
was not accepted there and has subsequently been rejected by the Court 
as the exclusive measure of the base.* While the court has definitely re- 
jected this base as it has the cost of duplicating the physical plant or 
reproduction new, both of which were claimed by the respective parties in 
Smyth v. Ames as the exclusive measure of value for rate-making purposes, 
it has recognized each as one of the relevant facts to be considered in 
reaching a reasonable judgment of the cost of the plant. 

As the original cost theory deals only with the sum contributed, the 
elements of depreciation, appreciation,s? and unearned increment are 
wholly irrelevant.s4 Going value is relevant as the failure to obtain a 
return on the investment until the business norm is reached is a loss or 
part of the contribution or financial sacrifice of the investor. The chame- 
leonic use of the word “depreciation” has led to much confusion. Smyth v. 
Ames requires by its own statement the subtraction of physical deprecia- 
tion of the structural properties valued in order to establish what the 
structural properties are for reproduction new. But the deduction of phys- 
ical depreciation from one of the evidentiary facts does not mean that it 
should be deducted in the original cost theory or under any other theory, 
or from the judgment estimate. This confusion has led some to feel that 
the action by the Supreme Court in the Blue-Field Water,’ Southwestern 
Bell and Galveston Electric cases is approval for depreciating original cost. 
Nothing is further from the fact. It would be appropriate, using deprecia- 
tion as equivalent to amortization, to set up monthly or annual deprecia- 
tion or amortization charges and when so set up they should be deducted 
from the base, original cost.5° This is so because these are in effect a repay- 
ment of the loan, and to the extent repaid is no longer owed. This con- 
fusion has led to citation of such cases as United States v. Ludey*’ as 
authority for depreciating original cost. But this case is neither an aid to 
the reproductionists nor authority for depreciating original cost in rate 
valuation. It may be used in analogy as authority for subtracting from 

5? San Diego Land Co. v. National City Bank, 174 U.S. 739 (1899); San Diego Land Co. 
v. Jasper, 189 U.S. 439 (1903), Stanislaus County v. San Joaquin, 192 U.S. 201 (1904). 

53 Wilcox v. Consolidated Gas Co., 212 U.S. 19 (1909). 


54 Cf. Cedar Rapids Gas Light Co. v. Cedar Rapids, 232 U.S. 655 (1912); Des Moines Gas 
Co. v. Des Moines, 238 U.S. 153 (1915); Galveston Electric Co. v. Galveston, 258 U.S. 388 
(1922); Georgia Power Co. v. Railroad Commission, 262 U.S. 625 (1923). 


55 Bluefield Water & Improvement Co. v. Public Service Commission, 262 U.S. 679 (1928). 
% Cf. Pacific Gas and Electric Co. v. San Francisco, 265 U.S. 403 (1924). 
57 274 U.S. 295 (1927). 
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value, under Smyth v. Ames a sum set aside as depreciation reserve in 
amortization, but it has no bearing on the function of physical deprecia- 
tion either under the original cost theory or in reproduction new. The 
Ludey case arose under the federal income acts. “Gain” thereunder is the 
selling price minus cost. Cost must be diminished by depreciation and 
depletion allowable as deductions. Before gain can be determined, these 
computations must be made. Since their use was to ascertain whether or 
not the cost had been exceeded by the return, it was necessary to allow 
the amount of depreciation, which had been allowable as a deduction 
from gross income, as a deduction from cost. The function of the allow- 
ance was to equate selling price and cost. The depreciation allowable as 
the deduction in gross income was analogous to a sale to that extent. 
Under the statute these proceeds could not be touched until they ex- 
ceeded cost. The purpose of the state to this extent was not to interfere 
with the money of the taxpayer until his financial outlay had been in- 
layed. Thereafter he could have all he could make over a certain per- 
centage. In rate-making a somewhat similar base might be subject to 
amortization and over the amortization charges the utility might have 
all it could make up to a certain percentage but no more. Certainly, the 
Ludey case is not authority for subtracting physical depreciation from 
original cost in valuation for rate-making. 

The outstanding virtue of the original cost theory as an exclusive base is 
the simplicity of administration and the alleged stability of return. It is 
very interesting to note the shift of the carrier from the position in Smyth 
v. Ames to the extremely complicated reproduction new. If the trend of 
prices continues indefinitely downward, it may be that “the turning away 
from the simple shall slay them and the prosperity of fools shall destroy 
them.’’s* With much justification the original cost base is attacked on the 
ground that its outstanding supposed virtue of stability is mythical as it 
links return to the dollar and due to inflation no real stability results; 
and because expenses are at current costs while the return is on expendi- 
ture only. These claims are identical and well founded. They apply with 
equal force to any theory which multiplies together two fixed elements for 
rate-making purposes. While original cost has never been recognized as 
the exclusive base for the reasons pointed out in Ames v. The Union 
Pacific, but as the Court is always looking for the amount that was 
reasonably necessary to produce the properties at the time of their con- 
struction, it naturally called in Smyth v. Ames for a consideration of what 
was actually spent, and then proceeded to enumerate other evidentiary 


88 King James Translation, Proverbs 1: 32. 
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facts to be weighed against original cost to ascertain how much it should 
be reduced. As stated by the Court in Regan v. Farmers Loan & Trust Co. 
“justice demands that every one should receive some compensation for the 
use of his money or property if it is possible without prejudice to the 
rights of others.” Therefore, original cost was primarily emphasized in 
Smyth v. Ames and always since has been held relevant, subject to the 
ascertainment of the extent to which it was, or is, unfairly prejudicial to 
the rights of others. 


XII 


The original cost described as total pecuniary sacrifice to the investor 
should be distinguished from historical cost. The latter refers to the actual 
cost of the present property. While historical cost deals with present 
property, it is measured by the actual cost as a matter of history as dis- 
tinguished from the present cost of duplication. The historical cost base is 
frequently confused with the “prudent investment” base. Each deals with 
the present property and with its cost, but prudent investment delimits 
the cost of the present property to a reasonable expenditure—the amount 
which under honest and efficient management would have been adequate 
to produce the property at the time of its construction. The less im- 
prudent and dishonest the construction expenditure, the nearer original 
cost approaches historical cost, and the latter, in turn, the prudent in- 
vestment. Historical cost is sometimes used as nearly synonymous with 
prudent investment. In this sense it does not mean the historical narra- 
tive or enumeration of expenditures, but the history of prices contempo- 
raneous with the construction of units used in the plant as a measure of 
prudent expenditure. 

The historical cost is subject to the same lack of reliability as original 
cost with no greater merits as a measure of legitimate loan. Historical 
cost, prudent investment, and original cost offer simplicity of administra- 
tion and alleged stability of return. None are subject to charges for physi- 
cal depreciation as in the case of reproduction new and to all should be 
added going value. Stability of income and credit under each is said to be 
fictitious as an attempt to produce stability of real income by tying it to 
the dollar. It is said to discourage initiative in promotion and manage- 
ment as no inducement exists to improve service beyond the point of 
maximum return. This latter argument was developed by the reproduc- 
tionists during inflation of costs when the current costs of duplication 
would be much greater. As the utility would be entitled to a return on 


89 154 U.S. 362 (1894). 
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current costs, it would be stimulated to improve the plant. It is also said 
that on a long continued downward cost trend a point would soon be 
reached at which public resentment to a return on an amount so greatly 
excessive of current reproduction costs, that cost bases, however deter- 
mined, must be abandoned. It is postulated in this paper that original 
cost, historical cost, security issue and reproduction new are not exclusive 
measures of the rate base. Historical cost has not been treated specifically 
by the Court as it is included in original cost as used by it. These so-called 
rate bases have all been required by the Court as aids to finding the 
prudent investment. The legitimate assault by the reproductionists upon 
the prudent investment, namely, that it fails to produce stability because 
it links return to the dollar, is dealt with elsewhere herein. It is often said 
that, other things being equal, return is rate times the base. Discussions 
of the various rate bases generally treat, without explanation, the process 
as if the multiplier (with the possible exception of the cost of reproduction 
of the service) was for some unexplained reason immutably fixed and, 
therefore, if reasonableness is the complexion of the product, necessarily 
the multiplicand must be hitched to business, construction, and commod- 
ity cycles, to keep the product from blushing. In outlining the more com- 
mon proponent-styled rate bases, this must be kept in mind. The fact 
that we live in this world, and not in some other, and that we are dealing 


with existing properties, should be remembered. Some of our self-serving 
seers styling their preachings as “economic principle” would not only have 
us imagine that the gigantic engine thundering by us is not only not there 
but that we do not even know the location of the track on which it runs 
and, therefore, a sum must be allowed for reconnaissance so that we may 
go out and find where it is. 


XIII 


Smyth v. Ames was an accumulation of all that went before. It has been 
affirmed by all that has followed it. The Court was confronted with the 
argument that the railroad was entitled to rates “which will enable it at 
all times, not only to pay operating expenses, but also to meet the interest 
regularly accruing upon all its outstanding obligations, and justify a 
dividend upon all its stock; and that to prohibit it from maintaining rates 
or charges for transportation adequate to all these ends will deprive it of 
its property without due process of law and deny to it the equal protection 
of the law.’ This contention was advanced as representing the financial 


6 Expert witnesses seem to be available for any sort of testimony. Cf. note 88 infra. 
* Italics supplied. 
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sacrifice to establish the business.” This is answered by showing that the 
expenditures may have been imprudent, that the bonding may have been 
excessive, and so not representing a fair measure of the necessary financial 
sacrifice. The Court was seeking the cost of the property rendering the 
service, or as the term is used interchangeably, the cost of the service; and 
to find this, and having no accurate reliable primary evidence it balanced 
the rights of the debtor public and the creditor corporation on the fulcrum 
of “fair value.” The carriers were contending for the cost of their property 
as the base and this cost was to be measured by securities issued. They 
were opposed by the argument that the present cost of reproducing the 
property was the proper measure of that outlay. The Court directs its 
attention to the carriers’ argument and agrees that the contribution of the 
carriers is the basis of return. Then to ascertain the amount loaned to the 
public—the value of that which it employs for the convenience of the 
public—the Court inquires (1) what was actually spent to build the plant, 
(2) how much has been added to it since, (3) what securities were issued 
and what they were worth, (4) the present value of the physical property, 
and (5) working capital as evidence thereof. These were the evidentiary 
facts of the ultimate fact—reasonable or prudent investment. The Court 
treats with equal impartiality the debtor public. To measure whether or 
not the debtor is paying too much interest if the amount thereof be meas- 
ured as the carrier asked, it inquires how much the creditor loaned. The 
facts evidencing that loan are set out above. To the extent that its busi- 
ness will permit, the creditor is entitled to a reasonable return thereon. 


XIV 


The Court also had before it a rate-making policy in regard to which it 
directs a consideration under the contested rate to (1) probable traffic and 
(2) to operating expenses (the rate was fixed by the statute before it). 
Recognizing that the loan is a fixed sum and the interest or return is a 
variable measured by (1) the rate, (2) the traffic and (3) the operating 
expense, the Court then considers usury. This is a matter left to the rate- 
making body. It is one which will vary with, and, as the Court says, must 
be measured by all of the circumstances. Thus Smyth v. Ames, if followed, 
would leave only the rate-making policy to be dealt with and there could 
be an unconstitutional taking of property only when the interest allowed 

® How return came to be expressed as a percentage is apparent from the carrier’s claim. 
The money impounded was at issue. A consideration is always to be paid by the beneficiary. 
The utility was confident of its expression in normal interest rates. The base contended for was 


so high that charges to income could be disregarded. The same was true at later periods under 
reproduction new claims. 












VALUATION OF PROPERTY 197 


on the investment is more or less than the use of the loan is reasonably 
worth at the time. The rate-making aspect of Smyth v. Ames is further 
emphasized by the privilege extended to the rate-making body to apply to 
the Circuit Court for the enforcement of the contested rate, if circum- 
stances so changed that the statutory rate would provide the creditor the 
compensation entitled. The product under the contested rate would not 
have equalled operating expense or even a reasonable return upon the 
lowest estimate of value, namely, reproduction new. 

It must be borne in mind that the Court had considered value in many 
taxation cases and a number of years before this case had found that value 
to be the selling price of the property. The refusal of the Court to estab- 
lish the same rule for valuation for rate-making purposes was to reject 
earning power as the measure of rate-making present fair value. It was 
the part of the total expenditure that could be determined with fairness to 
both sides, the prudent or historical investment, that the Court sought. 
And while the original cost was too excessive and imprudent through 
jobbery and corruption to be taken as a base, it was, nevertheless, given 
first place on the Court’s list. The Court recognized that there might be 
other evidence of the reasonable financial outlay other than those express- 
ly enumerated. It is further evidence that the rule of Smyth v. Ames is the 
prudent investment that the Court in always reaffirming that case has 
allowed the consideration of other elements evidentiary thereof, for ex- 
ample, interest during construction, going-concern value, etc. The eviden- 
tiary facts of this base were selected by the Court with a view to (1) 
fairness to investors in a regulated business and (2) adequate service at 
reasonable rates. The Smyth v. Ames base is the cost or amount which 
could have reasonably been paid to establish the existing plant used and 
useful in the public service and the business. It is not the present value of 
the present property, nor the actual cost of the present property, nor the 
total contributions of investors, nor the cost of a substitute plant,®* nor 
the cost of a substitute service. It is the cost of service, which is a fact, 
produced through an existing plant. It includes, therefore, as part of the 
cost of such service, in addition to the physical plant, and as part of the 
capital charge, such elements as going value and working capital. The 
amount of going-concern value earned is a fact of history, as is the cost of 

6 “Tt is elementary that value of a going concern may be less than, equal to, or more than, 
present cost of plant less depreciation plus necessary supplies and working capital.”” Denver 
Union Stockyard Co. v. United States, 58 S. Ct. 990, 996 (1938). 


This antipyretic to either original cost and reproduction new as exclusive alternate meas- 
ures of the base was expressed by the Court through Mr. Justice Butler. 
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putting the physical plant into operation. Private citizens came forward 
with a bag of seed and sowed it in the public service. The Court is seeking 
to ascertain how much thereof grew to fruition. Its conclusion is an esti- 
mate, a judgment estimate, taking into account all factors which should 
have weight in fixing a sum which is fair both to the lender and to the 
debtor community. (How else can a fact be judicially determined?) 
That Smyth v. Ames was seeking to ascertain the outlay reasonably 
necessary to set up the present plant, and not calling for repeated re- 
valuation, is pointed out in the Referee’s opinion in the Brooklyn Gas 
case.*4 That the cost of reproduction new is a variable is clearly recog- 
nized. It is also recognized that Smyth v. Ames requires that it be con- 
sidered in fixing the rate base, but “‘it can not be said that there is a con- 
stitutional right to have the rates of a public service corporation based 
upon the estimated cost of the reproduction of its property at any par- 
ticular time regardless of circumstances.” The variable is to be used as a 
check or as an evidentiary fact in finding “the actual bona fide and pru- 
dent investment” which is the “fair value of the property” and as to which 
“there must be a reasonable judgment based upon a proper consideration 
of all relevant facts.” If the rule of Smyth v. Ames gives a right to a recon- 
sideration of all the evidence necessary in reaching a “reasonable judg- 
ment,”’ one not unfair to either the public or the company, at each change 
in the cost of reproduction new: 
this would result in allowing a public service corporation to take advantage of a public 
calamity by increasing its rates above what would be a liberal return, not only on ac- 
tual investment, but upon a normal reproduction cost, in the view that unless it could 
make an essentially exorbitant demand upon the public it would be deprived of its 
property without due process of law Likewise, to base rates upon an estimated 


cost of reproduction far lower than the actual bona fide and prudent investment because 
of abnormally low prices would be unfair to the company.‘ 


In the opinion of the referee both propositions were expressly repudiated 
by the cases cited. 

That the relevant facts which include, among others, the cost of re- 
production new, are merely evidentiary of the fact in issue, the actual bona 
fide and prudent investment, which once established is no longer subject 
to doubt, is the Referee’s conclusion. If the corporation’s history discloses 
it, no further pursuit thereof is necessary. If it is known for only the latter 
part of the corporation’s history, the amount not so disclosed must be 
judged from the relevant facts. To the judgment amount so determined 


64 Brooklyn Gas case (Charles E. Hughes, Referee), P. U. R. 1918F, 335, 345-348. 
6 Jd. at 348. Italics added. 
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under the rule of Smyth v. Ames must be added “‘the actual investment 
since that time. There is no reason why there should be a substituted or 
hypothetical estimate reaching an amount virtually in excess of the actual 
investment.’ 

With equal definiteness an attempt to make another of the relevant 
facts evidentiary of the prudent investment, namely, original cost, the 
rate base is rejected. The referee’s opinion is permeated with the single 
purpose that fairness to each party is effected in finding what prudent 
outlay was necessary to produce the present service. This includes, in ad- 
dition to allowing the utility ‘credit for all the property it uses in the 
public service,’ working capital, going-concern value if any, etc., and the 
subtraction of the amount returned through amortization. The purpose 
of the Supreme Court is shown in the opinion of the referee to determine 
a historical fact and not to speculate in metaphysics of the future. If 
the latter were in situation, he must have estimated going value upon 
some nonexisting plant seeking to acquire an imaginary volume of busi- 
ness in an equally conjectural period of time. Instead he deals with things 
that are, an existing plant presently rendering public service. He, there- 
fore, denies the claim for an additional amount as going value to cover 
alleged pioneer loss, because he says that from the beginning of the enter- 
prise the utility had not failed to earn a return equivalent to the reason- 
able norm in unregulated fields.” 

Ibid. 

67 Cf. Des Moines Gas Co. v. City of Des Moines, 238 U.S. 153 (1915): “Included in going 
value as usually reckoned is the investment necessary to organizing and establishing the busi- 
ness which is not embraced in the value of its actual physical property. In this case, what may 
be called the inception cost of the enterprise entering into the establishment of a going concern 
had long since been incurred. The present company and its predecessors had long carried on 
the business in the City of Des Moines, under other ordinances, and at higher rates than the 
ordinance in question established. For ought that appears in this record these expenses may 
have been already compensated in rates charged and collected under former ordinances. As 
we have said, every presumption is in favor of the legitimate exercise of the rate-making power, 


and it is not to be presumed without proof, that a company is under the necessity of making up 
losses and expenditures incidental to the experimental stage of its business.” A get-going cost 
if you please. 

To find the value of the physical property a commission must weigh (1) the cost to the date 
of valuation (2) the cost of reproduction new and (3) the cost of reproduction less depreciation. 
To be weighed with the cost of the physical plant are “other values and elements of value,” 
other expenditures in establishing the business that may be charged as loan to the debtor 
community. Cost means the expenditure or cash outlay throughout the history of the property, 
of and since its dedication to public service, for construction and improvement, excluding 
amounts representing property no longer in use. Against what was actually spent is balanced 
what it would actually cost to build it now, namely, the present physical value or the cost of 
reproduction new less depreciation. With equal emphasis is required the consideration of the 
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XV 


Present fair value (a fact) was used in Smyth v. Ames to indicate a 
weighing of all the facts which, being considered, would establish a sum 
fair to both sides without involving any retroactive application of any 
rate base theory not enforced by the state at the time of the loan. The 
amount being fairly established need not be revised. The legislature has 
power to say on what terms future increases shall be made. Both are 
definite sums subject to accounting control governing maintenance 
through operating expenses, amortization, etc. The word “present’’ is 
used properly in connection with both the rate base and the rate. It is 


present value of the property (present property) whose original cost is first investigated. That 
is, the final value, reasonable value, or prudent investment, is to be ascertained by weighing 
what the property cost against what it would cost at the date of valuation to find what it 
should have cost. 

If there are other elements of value they are to be added. These “intangible values” are 
the reasonable expenditures of the creditor in bringing a plant to its norm of production. Go- 
ing-concern value, working capital and cost of franchises are to be added. Going-concern value 
is included because it represents the loss incurred by the creditor in putting his money in the 
utility before production begins. It is limited to the norm because the public does not guaran- 
tee a reasonable return. If a reasonable return were forthcoming before the norm were reached, 
this would mark the end of the period. The Constitution merely guarantees non-interference 
with returns less than a reasonable return. If the investor has paid his money into a business 
which is incapable of earning a reasonable return, he must bear the burden of his lack of busi- 
ness acumen. The capital necessary to operate the plant is as much a part of money advanced 
by the creditor as is the money advanced to build the physical plant. The expenditure neces- 
sary to acquire the privilege to engage in the business is similar. These elements have been 
passed upon by the Court and may be recognized by the legislator. This is not to say that some 
specific amount must be added to the base because of having a well established volume of busi- 
ness under some term as “going concern” merely because such might be considered in the ex- 
change value of a competitive business. Of course the physical property is valued as a going 
concern for otherwise it would have only scrap or salvage value. But as to any attached-busi- 
ness going-concern value “That element is not separate from or necessarily in excess of reason- 
able cost figures attributable to the plant.” Denver Union Stockyards Co. v. United States, 
58 S. Ct. 990, 996 (1938). Italics added. 

The inquiry as to the contribution of security holders is combined with the purpose of ascer- 
taining the extent of water in securities and calls for the financial history. The purpose is to 
ascertain owership and not ownership—the amount of the loan to public use. Each properly 
requires a consideration of the evidentiary facts that will aid in reaching a reasonable estimate 
thereof. The original cost, reproduction new, the amount and market value of securities, are 
not merely bogies causing naevi but are the spore from which the final single sum judgment 
estimate grows. The fixed base plus adjustments would make the extent of watered securities 
promptly determinable at any time. Ifa state of facts, which as yet has not been found should 
come to pass, namely, that not only are all expenditures and outlay thrifty and honest, but 
also are known, then reproduction new will no longer be relevant. Then too the occasion for 
distinction between historical cost, original cost and prudent investment will become immate- 
rial as they approach identity and measure the cost to the investor to present the service ren- 
dered to the public. Reproduction of the service and exchange value base theories were ex- 
cluded in Smyth v. Ames. 
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properly used in connection with the rate base in establishing one of the 
primary evidentiary facts, namely, reproduction new less depreciation. 
As the object here is the value at the time of the investigation, deprecia- 
tion is to be included. ‘“‘Present’’ as of the time of the valuation calls for 
depreciation to ascertain the actual physical property, for without con- 
sidering this element the reproduction costs would be of a different prop- 
erty. “‘Present’’ as used by the Court in connection with the rate base has 
never meant that a new base must be established for each future rate. 
Once properly considered in connection with the other facts required in 
establishing the rate base, there is no necessity of its subsequent recon- 
sideration as its function is performed. All judicial determinations are 
present determinations, however ancient are the evidentiary facts con- 
sidered or the ultimate fact established. ‘Present cost” or “present value” 
in connection with rate-making policy must be as of the time of each rate 
making. This rule was declared in Smyth v. Ames and often repeated since. 
Smyth v. Ames required a consideration of the probable earning capacity 
under the rates prescribed.® This is an estimate, with the results directly 
affected by costs. Future costs must be predicted with present cost as a 
point of departure. This meaning is made clear in the Southwestern Bell 
case. Smyth v. Ames involved rate-making policy, as well as judicial fact- 
finding. In the Southwestern Bell case the Court said 

it is impossible to ascertain what will amount to a fair return upon properties devoted 
to public service without giving consideration to the cost of labor, supplies, etc. at the 
time the investigation is made. An honest and intelligent forecast of probable future 
value made upon a view of all the relevant circumstances is essential. If the highly 


important element of present cost is wholly disregarded such a forecast becomes im- 
possible. Estimates for tomorrow can not ignore prices of today. 


In the latter case the Court was confronted with rate-making policy and 
acted consistently with its position stated in Smyth v. Ames that present 
costs were necessary in estimating the probable effect of the rate in issue. 
One of the many important criteria in predicting that fact is the cost of 
labor and materials. Necessarily they must be considered. The best evi- 
dence of their future cost is their present cost projected into the future by 
present trends and anticipated events. 

This conclusion is sustained by the decision in United Railways and 

68 Cf. Newton v. Consolidated Gas Co. of New York, 258 U.S. 165 (1922): “When it be- 
came clear—that the prescribed rate had yielded no fair return for more than a year, and that 


this condition would most certainly continue for many months, the company was clearly en- 
titled to relief.” 


6 Italics supplied. 
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Eleciric Co. v. West.?? The expression used by the Court therein, “it is the 
settled rule of this court that the rate base is present value,” is reproduc- 
tion new. The Court goes on “. . . . and it would be wholly illogical to 
adopt a different rule for depreciation.” In connection with rate-making 
policy with which the Court is there presented and not with the valuation 
case, the Court says: “The purpose of permitting a depreciation charge 
is to compensate the utility for the property consumed in service, and the 
duty of the commission, guided by experience in rate-making, is to spread 
this charge fairly over the years of the life of the property.”” The Court is 
dealing primarily with rate-making policy. The depreciation dealt with 
by the Court is depreciation in the sense of amortization. The rate base, 
the amount of the loan, which is to be repaid through amortization charges 
is the base measured by original cost as well as other elements.” It would 
be clandestine to measure the amount of the loan by one standard, and to 
repay it by a different one. This is expressed by the Court: “The utility is 
entitled to see that from earnings the value of the property invested is kept 
unimpaired, so that at the end of any given term of years the original 
investment remains as it was at the beginning.” Present value is used in 
the same sense here that it was in all other cases under and since Smyth v. 
Ames. In so far as the Court uses depreciation as meaning charges for 
current maintenance, obviously replacement must be at current prices or 
present value. It should also be noted that the manner in which the value, 
subject to amortization charges against operating expenses, is raised on 
the record, the presently agreed valuation is equivalent for the purpose 
to a determination thereof under the rule of Smyth v. Ames. To test the 
reasonableness of the anticipated return as a matter of rate-making policy, 
it was necessary to consider the present cost of labor, materials, etc., in 
order to estimate their effect upon such return. 


XVI 


Oversight of the simplest and primary principle in the whole program 
of rate-making under judicial supervision that has led to needless con- 
fusion stems from the hoary phrasing that when property has become 
devoted to a public use its prices may be regulated. This is no more than 
a phrasing of “police power.” The previously uncontrolled privilege to 
pirate through prices has become subject to a condition subsequent and a 
right of entry arises in the state. It is that to which the power to enter 
arises that is mistaken. The plant is not taken but remains in the dominion 
of the owner as private property under managerial control. He continues 

7 280 U.S. 234 (1930). 

™ Deductions for salvage values, and working capital, etc., are proper. 7” Italics added. 
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to vend his goods to all takers very much as do unregulated owners. He 
gains a franchise from the state, usually monopolistic and sheltered from 
the tribulations of a competitor, which the state in turn prevents him 
from abusing by substituting direct regulation for the regulation of com- 
petition. This franchise or certificate that the public convenience and 
necessity are being served is at least quasi-contractual in nature and 
specifically enforceable to the extent that once undertaken there is a very 
limited privilege of withdrawal. The result is that through the property 
the funds outlayed are impounded. No rate hearing is for the purpose of 
expropriation of the property or capital. The issue is whether the use has 
been appropriated. If the return is too low confiscation has resulted. 
There is, therefore, no opportunity, whatever the judicial phrasing, for 
applying exchange or eminent domain principles to the base.’ The results 
of litigation show no such application and the language of the Court shows 
its appreciation of the distinction. In Smyth v. Ames the Court said that 
rates cannot be regulated so as to deprive the owner of “a fair return upon 
the value of that which it employs for the public convenience.’’’* The 
Court was well aware of the fact that the properties were not on the 
market as a commodity. No such allegation was even suggested by the 
pleadings. In Reagan v. Farmers’ Loan & Trust Co.”5 the result was com- 
pelled as the rate left no net income. The statement that had the state 
been expropriating the plant it must pay “the value of the property as it 
stood in the markets of the world, and not as prescribed by an act of the 
legislature” is explained by the question “‘Is it any less a departure from 
the obligations of justice to seek to take mot the title but the use for the 
public benefit at less than its market value?’’”® This clearly recognizes 
that the issue is not on the taking of the property but only of the value of 
the use of the impounded fund. The inquiry of the Court ended before it 
came to any question of valuation of the property. It does indicate that 
the latter must be related to available returns on similar risks. In the 
opinion appealed from in Smyth v. Ames the Court, through Mr. Justice 
Brewer, drew a similar analogy for distinction and emphasis saying that 
“if the public were seeking to take the title to the railroad by condemna- 
tion, the present value of the property and not its cost” would be the 
measure of compensation.”? Recognizing what it would require if the 
property were being taken and that the plant was not being taken, it con- 
tinues to consider the measure of the value of the use which was taken. 
73 Their applicability to the use which is alleged to be taken will be discussed later. 

™ At pp. 546, 547. 78 Note 59 supra. % Id. at 410. Italics added. 


77 It should also be noted that it is cost and not market which the Court was treating as the 
base. Cf. note 67 supra. 
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“Tn like manner, it may be argued that, when the legislature assumes the 
right to reduce rates, the rates so reduced cannot be adjudged unreason- 
able if, under them, there is earned by the railroad company a fair interest 
on the actual value of the property.’’”® The test, with explanatory modifi- 
cation, was approved on appeal. But the market test had no application 
to the base. As has already been shown the relation of rates to market 
value was well known to the Supreme Court and to the author of the 
opinion in Ames v. Union Pacific Ry. The refusal of the Court to per- 
mit interference with the base of Smyth v. Ames and to substitute any 
present commodity market value was most emphatically repeated in 
West v. Chesapeake & Potomac Telephone Co. and the distinction between 
the taking of the property and the taking of the use of the property was 
maintained. The Court said: “The established principle is that as the due 
process clauses safeguard private property against a taking for a public 
use without just compensation, neither the nation nor State may require 
the use of privately owned property without just compensation.” For 
emphasis the distinction is repeated. ‘When the property itself is taken by 
the exertion of the power of eminent domain, just compensation is its 
value at the time of taking. So, [in alternative] where by legislation pre- 
scribing rates or charges the use is taken, just compensation assured by 
these constitutional provisions is a reasonable rate of return upon that 
value.”’?? The base value is violated only when the commission refuses to 
fairly receive and weigh the facts evidentiary of value.*° Eminent domain 
value is not and cannot be its measure,* but an analogy is drawn in de- 
termining the value of the use. This was done in Smyth v. Ames which 
with all its descendants is cited.” 

As the Court on judicial review of the legislative administrative action 
needs only to inquire if the plea of confiscation is justified, in so far as 
the base or prudent investment is concerned, even though all of the rele- 
vant facts evidentiary of value have not been considered by the commis- 
sion if the facts considered must prove a higher base than if all were 
entertained, or conversely if the only possible operation of the omitted 
facts would be to compel a smaller base, clearly there is no injury to the 
owner. This was recognized in Los Angeles Gas & Electric Corp. v. Rail- 
road Commission of California** and followed in Denver Union Stock- 


78 Ames v. Union Pacific Ry., 64 Fed. 165, 177 (1894). Italics added. 
79 295 U.S. 662, 671 (1935). Italics added. * Note 5 supra. 


& Cf. Omaha v. Omaha Water Co., 218 U.S. 180, 203 (1910) a condemnation case where the 
Court referring to the property said “both cases were rate cases and did not concern the ascer- 
tainment of value under contracts of sale.” 


% Td. note 6. 83 Note 26 supra. 
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yards Co. v. United States.** In the first the evidentiary fact depended 
upon was a conglomerate called “historical cost’ and in the latter repro- 
duction new. The result is the same so far as the issues therein were con- 
cerned.*s The base used involved no confiscation of the properties. The 
doctrine of Smyth v. Ames while approved was not affected either way. 
If the rate is so low that no matter how the base is computed no part 
of the return would be available as compensation for its use there is 
confiscation.*® Conversely, if the net operating income is so large that 
no matter how the base is computed that more is received than the owner 
has any right to claim the plea of confiscation must fail.*7 In neither 
case is there a decision on what method of determination or resulting base 
would be approved if the Court were required to pass on the issue. 

This brings us to a consideration of the plea of confiscation as applied 
to the value of the use as distinguished from the value of the property. 


XVII 


When the rate proceedings involve properties constructed before full 
commission regulatory supervision was assumed the dearth of primary 
evidence invites the gladiatorial technique of the lawyer to further his 
client’s interest as much as possible. Much of the commission’s record 
will be occupied by the testimony of expert witnesses. The lawyer asks 
his economists, engineers, and accountants if there is any theory which 
they can advance which will serve his purpose. And when the fee is large 
it seems from the history of such testimony that amy theory can be 
adduced in evidence in a most pontifical tone. Censure of predacious 
practices may not be in order. The important thing is that the tribunal 
be competent to appraise the relevancy. “It is unnecessary to analyze 
the testimony of these witnesses, as it is obviously too conjectural to 
justify us in treating the failure to include their estimates as a sufficient 
basis for a finding of confiscation.”** As the rate order operates pro- 

8458 S. Ct. 990 (1938). 

§s Cf. Railroad Commission of California v. Pacific Gas & Electric Co., 302 U.S. 388 (1938). 

% Reagan v. Farmers’ Loan & Trust Co., 154 U.S. 362 (1894). 

87 Cf. Los Angeles Gas & Electric Co. v. Railroad Commission of California, 289 U.S. 287, 
(1933); and Lindheimer v. Illinois Bell Telephone Co., 292 U.S. 151 (1934). 

8 Los Angeles Gas & Electric Corp. v. Railroad Commission of California, 289 U.S. 287, 319 
(1933). Would the word professional instead of expert be improper in some cases? 

Where abstraction is substituted for reality one is reminded of the well-known Needle-Point 
case. The more one ponders it the more seductive it becomes. Whether the method be induc- 
tion or deduction there is opportunity for expression according to the taste until exhaustion 
causes suspension—and then only animated suspension. Whether by postulate or premise the 
pursuit becomes increasingly infectious as the elusiveness of the conclusion becomes constantly 


more apparent. Marked difference is that here the actors appear as the cherubim. 
To dispose of a consistent course of decision it would seem that something more substantial 
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spectively establishing a standard for future conduct it is said to be a 
legislative as distinguished from a judicial function.*® This gives a range 
of policy expression not inherent in other types of official action.*° The 
Constitution imposes a direct limitation on that choice by prohibiting 
the imposition of a rate which will effect confiscation of the value of 
the use of the impounded fund through a net operating income which 
is less than the reasonable market for the use of funds in comparable 
risks.* A vice common to much of the personnel of rate commissions 
is the idea that theirs is the position of a party to an adversary pro- 
ceeding. While the consumer is represented by the commission it is an 
agency of the state to equate the interests of all. The utility is not an 
outcast—only some of its obnoxious practices are contra bones mores. 
The dependence of the community gives rise to the power to regulate 
and from that dependency comes the conclusion that unless the utility 
is healthy the community cannot be properly cared for. Too little nourish- 
ment injures both. Starvation violates the constitutional immunity of 
the utility and it will be unable to serve the community well. Conversely, 
overfeeding gives more than is needed either for the health of the utility 
or the general welfare of the community. Standards must be estab- 
lished to effect financial stability. Financial stability depends upon 
assurance that existing property will be protected plus the capacity 
to attract additional capital. The safer the principal and the more cer- 
tain a uniform return, the more readily new capital will be forthcoming 
in diminishing costs. To give the most efficient service at the lowest 


must be offered than merely describing the conduct of the Court as “logomachy” and “dia- 
lectic.” 

It might be well to note the result of utilities’ practices under another issue, namely, the 
liability of common carriers from Coggs v. Bernard, 2 Ld. Raym. go9 (1703) and Forward v. 
Pittard, L. T. R. 27 (1785) through Railroad Co. v. Lockwood, 6 How. (U.S.) 343 (1848) into 
the second Cummins amendment, 39 Stat. 441, 442 (1916). It could hardly be said that they 
were not vigilant. 

*9 Prentis v. Atlantic Coast Line, 211 U.S. 210 (1908). 


9° In the Nebbia case, note 18 supra, at 537, the Court said: ... . “in the absence of other 
constitutional restriction, a state is free to adopt whatever economic policy may reasonably be 
deemed to promote public welfare, and to enforce that policy by legislation adapted to its pur- 
pose.” 

* Cf. notes 27, 29, 24, 28, supra and 119 infra. “‘As the property remains in the ownership of 
tke complainant, the question is whether the complainant has been deprived of a fair return 
for the service rendered to the public in the use of the property.”’ (Italics added.) Los Angeles 
Gas & Electric Corp. v. Railroad Commission, 289 U.S. 287 (1933). 

% Liberty bonds have been refinanced at lower rates. Treasury offerings have been most at- 
tractive when the hazard to principal in other fields has been great. “Acting Secretary Mills 
announced yesterday subscriptions of $200,798,000 had been received for tenders of $60,000,000 
of gt-day Treasury bills offered August 3. The bills were dated August 10 and mature 


a le lle leet 









the 
as 
nto 
ney 


her 
r be 
yur- 


p of 
urn 
eles 


t at- 
Aills 


000 
ture 








VALUATION OF PROPERTY 207 


rate fair to the producer necessitates a large and constant inflow of capital. 
The lowest rate charges to both the debtor and creditor must provide a 
fair return under honest, efficient and economical management over and 
above reasonable expenditures of maintenance of way, structures and 
equipment. If this is true, private capital will be readily forthcoming. 
If the inflow is so great as to deflect capital from other fields in amounts 
more than are necessary for utility stability, rates are too high. Value is 
merely an expression of a relationship between various economic interests 
used to describe that relationship in regard to various property concepts. 
This relationship or value is generally expressed and determined in terms 
of money, but money is merely the medium of exchange described in dol- 
lars. Valuation for rate-making is analogous only to a limited extent to 
valuation in condemnation proceedings. The determination of the base 
alone does not establish whether or not the constitutional rights of the 
owner have been recognized. It is a question of fact in every case as to 
whether or not his return on the value of his property devoted to the 
public service is reasonable. The obligation of the debtor community or 
state as distinguished from the ordinary debtor-creditor relationship is 
not to pay a fixed sum or number of dollars in the future but to protect 
or assure the owner of the property from unreasonable taking and at the 
same time to recognize the right of the community or debtor to be served 
at a reasonable rate. There is no constitutional right of the owner of 
property devoted to a public service to earn more than a reasonable re- 
turn upon the fair value of his properties. Correlatively expressed, the 
owner of such property is under a duty to provide the service rendered at 
at reasonable rate. He is not entitled, as in competitive fields with un- 
regulated properties, to a return measured by what traffic will bear. At 
the same time he is protected through the duty imposed upon the rate- 
fixing bodies to a return which will provide, to the extent that the traffic 
will sustain the burden, a reasonable return on that value. The greatest 
difficulty in valuation proceedings is to divorce the public mind from the 
popular concept of the debtor-creditor relationship to pay in the future a 
certain sum measured in terms of dollars. The rate-fixing body, represent- 
ing both the debtor and the creditor in the peculiar relationship involved 
in all valuation proceedings, must perform its duties to both parties im- 
partially. If public service is to be rendered, by the devotion of private 
capital to such enterprises, any method of valuation or rate-making which 
fails to currently provide a return which will induce private capital to 
November g. The highest bid made the 99.878, equivalent of an interest rate of about 0.48 


per cent annually, and the lowest 99.846, equivalent of an interest rate of 0.61.” Associated 
Press, Sept. 7, 1931. 





208 THE UNIVERSITY OF CHICAGO LAW REVIEW 


enter the field of public service fails to discharge the duty of the rate- 
fixing body to each party. If capital devoted to public purposes cannot 
be assured of a return equivalent to that obtainable in services other 
than those impressed with public interest, funds for their financing must 
be forthcoming from other sources. The constitutional obligation, if it 
may be so expressed, of the rate-making body, is to provide a rate to the 
owner of such properties which will be equivalent to the return which 
the money invested would produce to him if invested in comparable 
risks.23 Therefore, if the fixed base is established by the consideration 
of all of the elements required in Smyth v. Ames, there is established for 
all times for the purpose of rate-making the sum on which the investor 
is entitled to a return, and the reasonableness of that return is to be 
measured by the buying power or want-satisfying capacity of a similar 
sum devoted to other available similar enterprises at any particular time. 
The reasonable cost of the existing properties is their value for rate- 
making—the amount loaned to the use of the community.” 

In the prognosis of the program of a rate structure there are many fac- 
tors which are responsive to local conditions and the habitat of the utility 
and subject to adjustment under the administrative policy of the com- 
mission. The dependency which gives the regulatory power tends with 
improved standards of living to make the commodity (electricity, etc.) 
a necessary and this calls for a rate adjustment which promises to bring 

93 The importance to the owner of the valuation of the property as compared with the in- 
come therefrom varies about the ratio of one to sixteen. 


94 The use of the actual prudent investment as the base does not involve any hitching of the 
base to the dollar so as to make the owner the victim of inflation and so contrary to due process 
of law. We have seen that while the doctrine of Smyth v. Ames involves no market value for 
the base it does involve a market (a market limited to a comparable risk) value for the use. 
The base is expressed in money but the base money has of itself no value—its value arises as it 
is a source of human wants or satisfaction. Money serves as a medium of exchange, with some 
objectivity, but under state direction as an instrumentality with which to settle debts. Cf. 
Norman v. Baltimore & Ohio R. Co., 294 U.S. 240 (1935); Nortz v. United States, 294 U.S. 
317 (1935); Perry v. United States, 294 U.S. 330 (1935); Holyoke Water Power Co. v. American 
Writing Paper Co., 300 U.S. 324 (1937). We have already adverted to wealth in regard to in- 
come taxes in connection with appreciation under the theory of reproduction new. The income 
tax is relevant at this point for two reasons. It demonstrates that to retain capital at a fixed 
sum and not subject it to economic corrective index multipliers is a well established and con- 
stitutionally recognized institution. While income taxes differ functionally from property taxes 
for appraisement purposes, with the use the latter value has relevancy and the connotation of 
income taxing has a familiar sound. The norm is to retain and express the capital fund in dol- 
lars without adjustment, (cf. Irving Fisher’s theory of controlling dollar value by adjustment 
of gold content) and to bargain in the current market for the amount of the consideration for 
its use as income. This goes even further in loans represented by long-term fixed-income secu- 
rities. To take advantage of lower use-of-capital costs call provisions are inserted in bonds. 
Cf. Liberty Loan bonds and Holyoke Water Power Co. v. American Writing Paper Co., 300 
U.S. 324 (1937). 
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it within the reach of all income groups. A downward adjustment may 
be shown by appropriate evidence to predict a greater net operating in- 
come but mere guesswork is not enough.** Where competing types of 
utilities as gas and electricity producers are subject to the jurisdiction of 
the same commission a similar problem exists.% These and others may 
be used as goads to more efficient management and extended operation.” 
The sliding-scale device may be used to further the local public policy. 


XVIII 


Space permits only reference to the determination of the return. We 
have seen that Smyth v. Ames gives pertinence to the base only as an 
element in the rate structure as an appoggiatura to test the adequacy of 
the net income, and that through the equivalent of a forced sale by the 
imposed regulation the value of the use is the present market of com- 
parable risks.°%* Under this doctrine, subject to net additions and better- 


9s ‘We are not unmindful of the argument urged by counsel for the commission that the 
effect of lower prices may be to swell the volume of the business, and by thus increasing reve- 
nues enhance the ultimate return. Upon the record as it comes to us, this is guesswork, and 
no more. There has been no attempt to measure the possible enhancement by appeal to the 
experience of other companies similarly situated or by any other line of proof. Present con- 
fiscation is not atoned for by merely holding out the hope of a better life to come.” West Ohio 
Gas Co. v. Public Utilities Commission of Ohio, 294 U.S. 79, 82 (1935). 

% There is always the possibility of state competition as municipal ownership and Tennessee 
Valley Authorities become more commonly accepted. 

97 “The question, then, is as to the estimates of revenue and expenses. The company com- 
plains that the commission’s estimate of revenue was too high. The problem largely concerns 
temperatures, and it is plain that the commission was justified, in fixing rates which were to 
apply for a considerable period, in taking average temperatures. The District Court, with its 
special knowledge of local conditions, and speaking in April, 1932, held that the action of the 
commission was fair. The Circuit Judge supplemented this finding of the majority by his hold- 
ing that there was “nothing unreasonable in the estimate of returns by the commission so far 
as temperature is concerned” and that there was “nothing to indicate that due consideration 
was not given to the possible effect of the depression upon the consumption of gas.” Los | 
Angeles Gas & Electric Corp. v. Railroad Commission, 289 U.S. 287, 320 (1933). 

98 Cf. United Railways and Electric Co. v. West, 280 U.S. 284 (1930). In Los Angeles Gas 
& Elec. Corp. v. Railroad Comm., 289 U.S. 287 (1933), the Court said: “We said in Bluefield 
Water Works Co. v. Public Service Commission, supra, 262 U.S. 692, 693, that a ‘public utility 
is entitled to such rates as will permit it to earn a return on the value of the property which it 
employs for the convenience of the public equal to that generally being made at the same time 
and in the same general part of the country on investments in other business undertakings 
which are attended by corresponding risks and uncertainties; but it has no constitutional right 
to profits such as are realized or anticipated in highly profitable enterprises or speculative ven- 
tures.’ We added that the return ‘should be reasonably sufficient to assure competence in the 
financial soundness of the utility and should be adequate, under efficient and economical man- 
agement, to maintain and support its credit and enable it to raise the money necessary for the 
proper discharge of its public duties.’ And we recognize that ‘a rate of return may be reason- 
able at one time and become too high or too low by changes affecting opportunities for invest- 
ment, the money market and business conditions generally.’ See Smith v. Illinois Bell Tele- 
phone Co., 282 U.S. 133, 160.” 





























































































210 THE UNIVERSITY OF CHICAGO LAW REVIEW 


ments, the base once determined need not be recomputed nor adjusted. 
The use, however, is constantly subject to contemporaneous conditions.” 
Under existing statutes the commission is compelled to anticipate prob- 
able adjustments. The present is the basis for departure. The financial 
history of the company, its relations and business opportunities as af- 
fected by local conditions, and the general situation as to investments 
must be considered." Facts which experience indicates as having pro- 
bative value are relevant in the formation of the judgment.’* The 
costs are a prediction derived from trends with present costs as a point 
of departure. They include the prices of the material and labor consumed 
in current operation. These include expenditures for maintenance of way, 
structures, and equipment. In making such determination the commis- 
sion must give due consideration to the utility needs of the country and 
the necessity of enlarging the facilities so as to provide an adequate sys- 
tem. From the earliest time the Court’s objective has been reasonable or 
prudent expenditure both as to construction and operation. Smyth v. 
Ames included both. In Chicago & Grand Trunk Railway Company ». 
Wellman,” the Court says in regard to current expenditures: 


Surely before the courts are called upon to adjudge an act of the legislature fixing 
the maximum . . . . rates for railroad companies to be unconstitutional, on the ground 
that its enforcement would prevent the stockholders from receiving any dividends on 


99 In West v. Chesapeake & Potomac Telephone Co., note 79 supra, the Court invalidated 
the order because of the attempt to attach an improved base to a general commodity index. 
This does not involve the measure of the value of the use of sound utility-indices with a proved 
reproduction new. 

100 Los Angeles Gas & Electric Corp. v. Railroad Comm., 289 U.S. 287, 319, 320 (1933). 

rot “We think the adoption of a single year as an exclusive test or standard imposed upon 
the company an arbitrary restriction in contravention of the Fourteenth Amendment and of 
‘the rudiments of fair play’ made necessary thereby. The earnings of the later years were ex- 
hibited in the record and told their own tale as to the possibilities of profit. To shut one’s eyes 
to them altogether, to exclude them from the reckoning, is as much arbitrary action as to build 
a schedule upon guesswork with evidence available. There are times, to be sure, when resort 
to prophecy becomes inevitable in default of methods more precise. At such times, ‘an honest 
and intelligent forecast of probable future values, made upon a view of all the relevant circum- 
stances’ (Southwestern Bell Telephone Co. v. Public Service Commission of Missouri, 262 U.S. 
276, 288; Los Angeles Gas & Electric Corp. v. Railroad Commission of California, 289 U.S. 287, 
311), is the only organon at hand, and hence the only one to be employed in order to make the 
hearing fair. But prophecy, however honest, is generally a poor substitute for experience. 
‘Estimates for tomorrow cannot ignore prices of today.’ Southwestern Bell Telephone Co. v. 
Public Service Commission of Missouri, supra, at page 288 of 262 U.S. We have said of an at- 
tempt by a utility to give prophecy the first place and experience the second that ‘elaborate 
calculations which are at war with realities are of no avail.’ Lindheimer v. Illinois Bell Tele- 
phone Co., 292 U.S. 151, 164. We say the same of a like attempt by officers of government pre- 
scribing rates to be effective in years when experience has spoken. A forecast gives us one rate. 
A survey gives another. To prefer the forecast to the survey is an arbitrary judgment.” West 
Ohio Gas Co. v. Public Utilities Commission, 294 U.S. 79, 81 (1935). 


t2 143 U.S. 339 (1892). 
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their investments, or the bondholders any interest on their loans, they should be fully 
advised as to what is done with the receipts and earnings of the company; for if so ad- 
vised, it might clearly appear that a prudent and honest management would, within the 
rates prescribed, secure to the bondholders their interest, and to the shareholders rea- 
sonable dividends. While the protection of vested rights of property is a supreme duty 
of the courts, it has not come to this, that the legislative power rest subservient to the 
discretion of any railroad corporation which may, by exorbitant and unreasonable 
salaries, or in some other improper way, transfer the earnings into what it pleased to 
call operating expenses."3 
This policy has been perpetuated through recent cases. In the Los 
Angeles Gas case™*4 when it appeared from the financial history exorbitant 
charges had been made for operating costs, which excess indicated that 
on proper allocation would have provided an adequate net return, it was 
“not necessary for the commission to make an annual allowance which in 
the light of experience would be excessive.’”’ This placebo to alleged de- 
parture from Smyth ». Ames is emphatically re-expressed in Lindheimer 
v. Illinois Bell Tel. Co.*°5 It was pointed out early in this paper’® that 
the actual net result must be examined before the plea of confiscation 
will be granted. If the examination shows that all to which the utility 
is entitled has been received, it clearly has failed to sustain its burden 
of proof to the contrary. How the operator has mis-labeled the receipts 
allocable to net return is immaterial. “In determining .. . . net return 
.... Charges to operating expenses may be as important as valuations 
of property. Thus excessive charges of $1,500,000 to operating expenses 
would be the equivalent of 6 per cent, on $25,000,000 in a rate base.’’*°” 
Excessive charges were also made to operating expenses for a “deprecia- 
tion reserve.” The sum of the excess charges exceeded annually the 
amount which the commission’s order reduced the net earnings. There 
was no issue on the adequacy of the earnings prior to the effective date 
of the order. The ultimate result is an admittedly adequate base and 
return."°® Smyth v. Ames is confirmed." The company’s practice of 

193 Italics supplied. 

4 Los Angeles Gas & Electric Co. v. Railroad Commission, 289 U.S. 287, 320 (1933). 

5 292 U.S. 151 (1934). 10% Note 24 supra. 

107 Cf. note 93 supra. Shades of Billy Bryan’s sixteen to one. 


108 “The foregoing considerations limit our inquiry. It is not necessary to traverse the wide 
field of controversy to which we are invited and to review the host of contested points presented 
by counsel. In the view that the existing rates cannot be regarded as inadequate, the question 
is simply as to the effect of the reduction in net income by the rates in suit. The question is 
whether the company has established, with the clarity and definiteness befitting the cause, that 
this reduction would bring about confiscation.” Los Angeles Gas & Electric Co. v. Railroad 
Commission, 289 U.S. 287, 304, 305 (1933). 


9 Contra, Hale, Conflicting Judicial Criteria of Utility Rates—The Need for a Judicial 
Restatement, 38 Col. L. Rev. 959 (1938). 
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excessive charges to what it called maintenance and depreciation was 
in effect rebuilding the plant with consumers’ money through the cur- 
rent maintenance account and at the same time taking its invested funds 
out of the capital account through excessive charges to the so-called 
depreciation account. The company’s plan was to charge the consumers 
for the use of their own money. Public welfare does not require that 
this be allowed, and neither did Smyth v. Ames.“° The admonition of 
honest, efficient and economical management applies to plant additions 
as well as to current operating costs. Attracting capital and the reason- 
able worth of services involves shares as well as bonds, for unpreferred 
as well as preferred securities are necessary for the maintenance and ex- 
tension of the enterprises."* In calculating return by comparable risks, 
it cannot be overemphasized that, assuming demand, the utility is 
not a hazardous enterprise and that the application of the doctrine of 
Smyth v. Ames raises even common shareholders into the position of 
secured bondholders in competitive business. The reduction of the haz- 
ard to principal and the assurance of income promises ready and cheap” 
loans. These assurances are attractive to capital. 

Under the doctrine of Smyth v. Ames to the rate-making authority is 
committed the task of ascertaining the prudent investment reasonably 
necessary to produce the service rendered in fact, the determination of 
what net operating income promotes the policy of the state and is fair 
to the owner, and the prescription of rates adequate to produce such 

© The approval of the Court of basing amortization charges on the cost confirms my analy- 
sis of the Baltimore Railways case, note 70 supra. This is in accord with earlier declarations. 
The company “‘is entitled to see that from earnings the value of the property invested is kept 


unimpaired, so that at the end of any given term of years the original investment remains as 
it was the beginning.” City of Knoxville v. Knoxville Water Co., 212 U.S. 1 (1909). 


™ A point not yet clarified by decision arises in regard to proper charges. If fixed security 
charges are paid as operating costs there seems to be doubtful validity in setting up the loan 
in the base. While the Court has said that the source of the plant (omitting public donation) is 
not material, that does not answer the question. If the rate were computed as a percentage on 
the whole base omitting fixed security charges from operating expenses this would follow. It 
seems a non sequitur, however, where the bond interest is charged to operating expenses. If B 
borrowed $50 from C and loaned it with $50 of his own to D, D would not have to pay the in- 
terest on $150 or the interest on $100 he borrowed from B plus the interest owed C by B. 


™ Tn a copyrighted advertisement (1938) Bank of New York & Trust Company published 
the following statement: “Further development of the electric power and light industry, with 
resultant benefits to national well being, depend largely upon its ability to attract sufficient 
capital to undertake needed expansion of plant and distribution facilities.” 

In 1932 the bonds of the Washington Gas Light Company were selling at a higher premium 
than those of the United States. An increasing service demand and a more than average effi- 
cient regulation gave this result. 
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return."3 The first, when finally determined, need only be adjusted for 
net additions and betterments. The return must be declared periodically. 
The declaration of the period is in the discretion of the commission and 
depends on circumstances. While a permanent fixed standard has been 
approved for the base,* the Court has been careful to avoid approba- 
tion to any fixed rate, percentage or ratio. Under a fixed rate utility 
security holders’ would be at the mercy of the value of gold. This is 
avoided by allowing the market rate for comparable risks and permits 
adjustment reflected by commodity prices."* While this doctrine makes 
possible reasonably efficient and effective regulation its operation is open 
to great improvement by legislation. 


XIX 


The chief administrative defect lies in the necessity under existing 
practice of fixing the rate in advance. Because the value of the use de- 
pends on the current market, errors of prophecy result in a greater or 
smaller return than contemplated. Experience reduces the probability of 
variation but does not allow for correction. Litigation arises."’ A policy 


"3 Certainly it is as delicate an undertaking to determine in advance the value of the use 
of a man for life either within or without workmen’s compensation acts, yet no one bewails the 
attempt. 

4 Cf. State v. Dept. of Public Works, 143 Wash. 67, 254 Pac. 839 (1927). 

us “The distinctive feature . . . . is that the capitalization is not to exceed the actual value 
of the property held for or used in the transportation service. One of the chief causes leading to 
the public distrust of railroad financing is the deep conviction on the part of the people that the 
past capitalization of many of the railways grossly exceeds the real value of the property which 
renders the service. When the Interstate Commerce Commission finishes the valuation in 
which it is now engaged and when those valuations, as they are judicially determined, and only 
those values, pass into the capitalization of the newly organized or reorganized corporations 
under this act, that serious obstacle in the way of effective regulation will have disappeared.” 
66th Cong., rst Sess., Sen. Rep. No. 304 on consolidation (1920). 

16 Cf, note 94 supra. 

"7 There is no practical necessity for submission to the fickleness of the market and to let 
the devil take the hindmost one. This is not trial and error which enlightens as any material 
adjustment of the future market causes either or both parties to suffer. True rate control would 
provide for correction and permit all to benefit by experience. The advantage of back-sight 
rate-making has been recognized by Congress and the Court. The possible advantages af- 
forded in the opportunity for assured accuracy in adjustments founded upon historical facts as 
distinguished from prophecy in the Lindheimer and McCart cases were lost because of leech- 
like practices. Reasonable operating costs under efficient supervision over the test period be- 
come knowable facts. Such knowledge in regard to the value of the use would be even more de- 
sirable. The rate would cease to be a matter in terrorem which the operator must fight to the 
last ditch at the consumer’s expense. Certainly the State’s police power is as great as that of the 
United States. In Dayton-Goose Creek Ry. Co. v. United States, 263 U.S. 456 (1924), the Court 
said : “It was insisted in the two cases referred to, and it is insisted here, that the power to regu- 
late interstate commerce is limited to the fixing of reasonable rates and the prevention of those 
which are discriminatory, and that when these objects are attained, the power of regulation is 
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of unduly liberal return would assure against confiscation through 
subsequent price changes and would give special invitation to capital, 
but this partially defeats the occasion for regulation and the adjustments 
are reflected in the common securities. The reason why back-sight adjust- 
ment is not possible is that when no controlling statute is applicable the 
excess vests in title in the operator as in any private property owner so 
that past losses cannot be used to support an excessive future rate nor 
can previous excessive rates be used to justify presently confiscatory 
ones."* But these issues arose without legislative provision for corrective 
adjustment. Is the legislature disabled by these decisions from providing 
for corrective adjustment? The answer is “No.” While mistakes of pre- 
regulation periods cannot be corrected as an afterthought, the power and 
duty of the state is to maintain reasonable rates not merely to declare 
them. The issue was met in the Dayton-Goose Creek Railway Co. v. United 
States." The purpose of the rate-making policy in issue was to assure 
a reasonable return upon the properties. The Court said that the utility 
was not entitled as of constitutional right to more than a fair net operating 
income, and that when provision was made in advance for correction of 
return from a previously declared excessive rate the result was the same 
as if the rate had been correctly stated in advance.”° 

In this manner stability of rates may be effected by an initial liberal 
rate with subsequent adjustment of the impounded surplus. The balance 
is subject to control and direction so that it could, under the supervision 
of the commission, be transferred to income whenever the return under 
any period should be too low. This, as stated by the Court, is rate-making 
as much as the initial declaration. Under a competent commission the 
adjustments would not be large. Income would be stabilized. Litigation 
would be reduced to a minimum. 
exhausted. This is too narrow a view of the commerce clause. To regulate in the sense intended 
is to foster, protect and control the commerce with appropriate regard to the welfare of those 


who are immediately concerned, as well as the public at large, and to promote its growth and 
insure its safety.” 

8 Cf. Board of Public Utility Commissioners v. New York Telephone Co., 271 U.S. 23 
(1926) and cases cited. 

9 263 U.S. 456 (1924). 

120 “The reduction of the net operating return provided by the recapture clause is, as near as 
may be, the same thing as if rates had all been reduced proportionately before collection. It is 
clearly unsound to say that the net operating profit accruing from a whole rate structure is not 
relevant evidence in determining whether the sum of the rates is fair. The investment is made 
on the faith of a profit, the profit accrues from the balance left after deducting expenses from 
the product of the rates, and the assumption is that the operation is economical and the ex- 
penditures are reasonably necessary. If the profit is fair, the sum of the rates is so. If the 
profit is excessive, the sum of the rates isso. One obvious way to make the sum of the rates rea- 
sonable, so far as the carrier is concerned, is to reduce its profit to what is fair.” Jd. at 483. 





THE PRESENT STATUS OF STOCK DIVIDENDS 
UNDER THE SIXTEENTH AMENDMENT 


GrorcE F. James* 


A. THE RESURGENCE OF THE PROBLEM 


N 1920 the celebrated case of Eisner v. Macomber was decided, holding 
| that the “stock dividends” there involved were not subject to taxa- 
tion under the Sixteenth Amendment, despite a clear and unmis- 
takable attempt to tax them in the Revenue Act of 1916." Apparently the 
general contemporary reaction to the decision was that all stock divi- 
dends or none were subject to taxation under the amendment. Certainly 
the Treasury Department and Congress so assumed, with the result that 
the 1921 Revenue Act provided in section 201(d) “‘A stock dividend shall 
not be subject to tax .... .”* Reports of Congressional committees show 
that this broad and unqualified rule was enacted in the belief that it was 
necessitated by the decision of Eisner v. Macomber. So far as appears the 
more learned commentators anticipated no questions of scope in applying 
the rule of the Stock Dividend Case. Articles were written on the case by 
Messrs. Charles E. Clark,4 Edward H. Warren’ and Eustace Seligman,‘ 
with two by Thomas Reed Powell.’ Yet of these only Mr. Seligman’s con- 
sidered the scope which should be given the decision in similar but non- 
identical situations, and unfortunately his consideration of the problem 
was distorted by certain misconceptions as to the basis of the majority 
court opinion.*® 
As a result of this general acceptance of the Eisner-Macomber decision 
as a rule of broad application covering all dividends paid in the stock of 
the declaring corporation, there followed for a time a dearth of litigation 
* Assistant Professor of Law, University of Chicago Law School. 
* 252 U.S. 189 (1920); 39 Stat. 756, 757 (1916). 
2 42 Stat. 227, 228 (1921). 
3 H.R. 350, 67th Cong., rst Sess. 8 (1921). Sen. Rep. 275, 67th Cong., 1st Sess. 9 (1921). 
4 Clark, Eisner v. Macomber and Some Income Tax Problems, 29 Yale L.J. 735 (1920). 
’ Warren, Taxability of Stock Dividends as Income, 33 Harv. L. Rev. 885 (1920). 
® Seligman, Implications and Effects of the Stock Dividend Decision, 21 Col. L. Rev. 313 
(1921). 
7 Powell, Stock Dividends, Direct Taxes, and the Sixteenth Ammendment, 20 Col. L. Rev. 
536 (1920); Income from Corporate Dividends, 35 Harv. L. Rev. 363 (1922). 
* Compare 21 Col. L. Rev. 313 (1921) with 35 Harv. L. Rev. 363, 376 (1922). 
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on the taxable status of all such distributions. The law seemed too well 
settled to require reconsideration. The Treasury Department made no 
further attempt to tax stock dividends in any form or guise and for several 
years Eisner v. Macomber was used as a precedent only in the analogous 
field of exchanges in corporate reorganization—where, incidentally, it had 
an interesting history which should have and may have warned the alert 
of its shortcomings as a precedent even in cases where it was deemed to be 
squarely in point.® 

The cessation of attempts directly to tax stock dividends, however, did 
not permanently foreclose inquiry into their status under the Sixteenth 
Amendment. The very fact of their exemption raised new problems which 
in time reopened the whole question to judicial consideration. The most 
immediate problem was the treatment to be accorded the proceeds of 
sales of dividend stock. It had already been established that the difference 
between the adjusted cost and the amount received on the sale of a 
capital asset was constitutionally taxable income.’® In the majority opin- 
ion in the Macomber case Mr. Justice Pitney stated that if a profit be 
realized on the sale of dividend stock the profit would be taxable income, 
and that the same would be true if part of the original stock were sold. 
This dictum left open the question of computation, particularly the ques- 
tion of the “cost” in each case of the dividend or original stock. The 
Treasury Department from the first took the position that after a stock 
dividend the basis for determining gain or loss on a sale of either the 
original or the dividend stock should be the basis previously attributable 
to the stock originally held, allocated pro rata between the old and new shares. 
This position seems clearly consistent with the theory of Eisner v. Macom- 
ber that the stock dividend constituted a mere “proliferation” of the 
shares held. 

Another point immediately perceived was that the tax exempt char- 
acter of stock dividends might be made the basis of an easy method of tax 
avoidance: tax free distribution of corporate profits in cash might be ob- 
tained by the declaration and payment of stock dividends, followed by 
redemption of part of the outstanding stock in cash. Under the majority 

® United States v. Phellis, 257 U.S. 156 (1921); Rockefeller v. United States, 257 U.S. 176 
(1921); Cullinan v. Walker, 262 U.S. 134 (1923); Weiss v. Stern, 265 U.S. 242 (1924); Marr v, 
United States, 268 U.S. 536 (1925). In the last of these, the Marr case, the government’s con- 
tention, sustained by the Court, was that a taxable gain was realized upon a corporate reor- 
ganization “not only when it (the gain in value) is represented by an interest in a different busi- 


ness enterprise or property, but also when it is represented by an essentially different interest 
in the same business enterprise or property .. . .” Jd. at 540. 


1° Doyle v. Mitchell Bros. Co., 247 U.S. 179 (1918). 
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of the Revenue Acts ordinary stock redemptions were treated as partial 
liquidations, resulting in capital gain or loss in the amount of the dif- 
ference between the redemption price and the basis for gain or loss of the 
stock so redeemed." If the redemption of dividend stock issued for the 
very purpose of being redeemed were so treated, it would permit very 
considerable distributions of current profits in cash while indefinitely 
postponing at least the major portion of the tax in the hands of the 
distributees. Accordingly, the section of the Revenue Act of 1921 which 
recognized the tax free character of stock dividends also provided that if, 
after distribution of a stock dividend, the corporation should redeem its 
stock in such manner as to make the distribution and redemption sub- 
stantially equivalent to the distribution of a cash dividend, the amount so 
distributed in redemption should be treated like an ordinary cash divi- 
dend.* The same provision, in more or less the same form, was retained 
in subsequent acts." 

In order to determine whether there was occasion for the application of 
this section 201(d) and similar matter in subsequent acts it sometimes be- 
came necessary to determine whether a past distribution had been a 
stock dividend. In cases arising in this manner in 1932 the Board of Tax 
Appeals stated that a dividend payable in a newly created preferred stock, 
where only one class of stock was outstanding prior to the dividend dis- 
tribution, was a stock dividend within the meaning of Eisner v. Macom- 
ber."4 

Although the cases last cited have proved to have some importance as 
precedents before the Board, a far more important decision resulted from 
another flank attack upon the principle of the Macomber case. As sug- 
gested a few paragraphs above, the logic of the rule exempting stock divi- 
dends from income tax suggested that the basis previously attributable for 
determining gain or loss upon subsequent sale of the original stock be 
spread between the original and dividend stock. Where the original and 
the dividend stock were not of the same class the Treasury Department 
took the position that the cost or other basis was to be prorated according 
to the value of each class. This regulation of the Treasury was first tested 
in Tillotson Manufacturing Company.s It here appeared that Willys- 
Overland Company had declared and paid a dividend in common stock 


™ Revenue Acts of 1918, 1921, 1924, § 201(c); § 115(c) of all subsequent acts. 

* Revenue Act of 1921, § 201(d), 42 Stat. 228 (1921). 

3 Revenue Act of 1924, § 201(f); Act of 1926, § 201(g); subsequent acts, § r15(g). 

"4 Alfred A. Laun, 26 B.T.A. 764 (1932); Pearl B. Brown, Executrix, 26 B.T.A. 902 (1932). 
'S 27 B.T.A. 913 (1933). 
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upon its outstanding cumulative, non-voting, non-participating preferred, 
part of the dividend being received by the petitioner as a Willys-Overland 
preferred stockholder. Later in the same year the petitioner sold part of 
the preferred stock upon which this dividend had been paid. Additional 
tax was asserted against the petitioner on the theory that part of the basis 
of the preferred stock should be allocated to the dividend stock, thus 
reducing the basis of the original stock and thereby increasing the profit 
on the sale of it. 

The petitioner admitted that such would be the proper procedure in the 
case of an ordinary stock dividend, but contended that a distribution of 
common stock to preferred stockholders was not a stock dividend within 
the meaning either of Eisner v. Macomber or of section 201(f) of the 
Revenue Act of 1926, and therefore the principle of spreading the old 
basis between the old and the dividend stock had no application.” 

A majority of the Board sustained the petitioner’s contention. Reex- 
amining the decision in Eisner v. Macomber, the Board pointed out that 
there the dividend was in common stock on common stock—‘a pure pro- 
portional common stock dividend.” On such facts the Supreme Court had 
said that the shareholder received nothing of substance and the corpora- 
tion parted with nothing, hence there was no income. The Board con- 
cluded that the effect on the shareholder rather than the effect on the 
corporation was the material element, that holders of non-participating 
and non-voting preferred who receive a distribution of common stock do 
receive something of substance, and that Eisner v. Macomber had no ap- 
plication to such a case. Finally, the Board concluded that section 201/(f), 
previously 201(d), was merely an enactment of the decision in the Stock 
Dividend Case, the statute being no broader than the case. It followed 
that the stock dividend was ordinary income when received, although 
exempt from normal tax for another reason, and that there was no justifi- 
cation for the Commissioner’s action in using it to reduce the basis at- 
tributable to the old stock. The decision of the majority of the Board was 
sustained by the Circuit Court of Appeals in Commissioner v. Tillotson 
Mfg. Co." 

Although the result of this particular case was adverse to the Treasury 
Department, the principle that certain types of dividends paid in stock 

*6 If the petitioner had been a natural person this contention would have been most unwise, 
since it would constitute an admission that the common stock distribution was properly sub- 
ject to surtax in the hands of the distributees. Since petitioner was a corporation no such issue 


could arise in 1926. Dividends at this time were exempt from normal tax in the hands of cor- 
porate and individual shareholders alike. 


17 76 F. (2d) 189 (C.C.A. sth 1935). 
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might not be tax exempt under Eisner v. Macomber and statutory provisions 
enacted in accordance therewith opened up possibilities of additional tax 
collection upon which the Department seized with avidity. In every case 
then pending in which the contention would be favorable to the govern- 
ment, the Commissioner advanced the argument that all stock distribu- 
tions other than common on common were taxable despite the decision of 
the Macomber case and despite statutory exemptions of stock dividends 
from tax. 

Shortly thereafter the Circuit Court of Appeals for the Ninth Circuit, 
in Commissioner v. Koshland,"* was faced with precisely the same problem 
as that involved in the Tillotson case and decided it the opposite way on 
the theory that regardless of the scope of the principle of Eisner v. 
Macomber Congress had clearly exempted all “stock dividends” from in- 
come tax and that a pro rata distribution of preferred stock to all common 
stockholders was a stock dividend. The court further held that as long 
as Congress treated such distributions (whether or not constitutionally 
“income”’) like common stock dividends by exempting them from taxa- 
tion, they should likewise be treated like common stock dividends in 
determining gain or loss from subsequent sale of either the dividend or 
the original stock. 

Certiorari was granted because of the direct conflict between the Kosh- 
land and the Tillotson decisions, and the United States Supreme Court 
reversed the Circuit Court of Appeals in the Koshland case,’® on the 
theory that the dividend there involved was income within the meaning 
of the Sixteenth Amendment and that for this reason, whether or not the 
dividend was taxable under the statute, the Commissioner had no power 
to transfer part of the basis for computation of gain or loss from the 
originally held stock, which as to the shareholder was capital, to the- 
dividend stock, which as to the shareholder was income. The Court said: 


.... We hold that the dividends were income and may not be treated as returns of 
capital. 

.... We give great weight to an administrative interpretation long and consistently 
followed, particularly when the Congress, presumably with that construction in mind, 
has reenacted the statute without change. The question here, however, is not merely 
of our adopting the administrative construction but whether it should be adopted if in 
effect it converts an income tax into a capital levy.” 


The Koshland case thus still left open the question of the scope of 
statutory exemption in favor of stock dividends. The next year, however, 
8 81 F. (2d) 841 (C.C.A. oth 1935). 


*® Koshland v. Helvering, 298 U.S. 441 (1936). 20 298 U.S. 441, 443 (1936). 
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in Helvering v. Gowran,” the Supreme Court put this issue at rest. Here a 
dividend had been paid in preferred stock on common stock in 1929, and 
the dividend stock redeemed in the same year. In the Supreme Court the 
Commissioner presented an alternative theory. First, it was asserted that 
the dividend of preferred on common was taxable income when received, 
under Constitution and statute alike. But if the Court should hold that 
the distribution was tax exempt by statute, still it was income under the 
Constitution, and therefore under the Koshland case no part of the cost 
basis of the old stock should be allocated to the new. Hence the new stock 
had a zero basis and the entire amount received on its redemption was 
income. The Court held with the Commissioner on his second theory. 

The history of the Gowran case illustrates the practical limits upon the 
importance of the constitutional principle finally announced, as applied to 
the statutory law then in force. After losing before the Board on its origi- 
nal contention that the issuance and redemption of preferred dividend 
stock was “equivalent to a cash dividend” under section 115(g) of the 
1928 Act, the Department had advanced the theory that the stock divi- 
dend was itself taxable despite section 115(f) under the rule of the Tillotson 
case, and this contention as well was eventually denied. It was only the 
fortunate fact that the preferred stock had been issued and redeemed in 
the same year which made available the third and successful theory, that 
as constitutional “income” exempt by statute the dividend stock had a 
zero basis, so that the entire proceeds of redemption constituted income 
in the year in which the deficiency had been assessed. Under the 1928 Act 
the principle of the Koshland and Gowran cases would result in added 
taxable income only where stock received as a constitutionally taxable 
dividend was sold in the taxable year; where the dividend stock was held 
and the original stock sold taxable income would be reduced, as in the 
Koshland case. 

The real importance of the Koshland and Gowran decisions will be felt 
under the 1936 and subsequent acts, since the Treasury Department, 
foreseeing the possible development, obtained from Congress a new statu- 
tory rule in the 1936 Act: that stock dividends should be tax exempt in 
the hands of their recipients only to the extent which the Constitution 
may require.” This expressly makes the statutory exemption co-termi- 
nous with whatever may be left of the constitutional principle of Eisner v. 
Macomber, and the present status of that case becomes a question of very 
lively practical importance. 


% 302 U.S. 238 (1937). Revenue Act of 1936, § 115(f). 
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B. THE CONCEPTUAL ARGUMENTS 

Of all possible stock dividend situations, only three have been passed 
upon by the courts. It has been held that a dividend paid pro rata in 
common stock on common stock, only one class of stock being authorized, 
is not income.” It has been held that a dividend paid in preferred stock 
on common stock, and a dividend paid in common stock on preferred 
stock, in cases where both classes of stock were already outstanding and 
not held in equal proportion, are both income.*4 There are several dif- 
ferent rules under any one of which these three cases might logically be 
subsumed. In fact two principal schools of thought have developed as to 
the essential distinction between stock dividends which are income within 
the meaning of the Sixteenth Amendment and stock dividends which 
represent “‘a mere proliferation of capital,” constitutionally immune from 
income taxation under the doctrine of Eisner v. Macomber. One may be 
called the “Tillotson theory,” being the theory based upon the analysis of 
Eisner v. Macomber contained in Commissioner v. Tillotson, where the 
scope of the Stock Dividend Case was first sharply limited. The Circuit 
Court of Appeals there argued that dividends paid in common stock on 
common stock had been held not to be income for two reasons: because 
there was no severance of corporate assets, and because the dividend 
neither increased the intrinsic value of the holdings of the shareholders 
nor altered the pre-existing proportionate interests of the shareholders 
inter se. Obviously no dividend, at the instant of declaration or of pay- 
ment, increases the “‘intrinsic” value of the holdings of the shareholders 
en masse. This leaves the situation as stated by the circuit court: 


Two tests were thus established for distinguishing a taxable from a non-taxable divi- 
dend in stock: 


(1) Severance of assets from the corporation, and 
(2) Alteration of the pre-existing proportionate interest of the stockholders.’s 
The Tillotson test has been adopted by Paul and Mertens in their 
standard text on federal income tax, and tentatively by Commerce Clear- 
ing House.”* As recently as the case of August Horrmann*’ it appeared 
to have been fully accepted by the Board of Tax Appeals. 
The other rule which has been derived from the Macomber, Koshland 
4nd Gowran cases is that the test of constitutionally taxable income in a 
3 Eisner v. Macomber, 252 U.S. 189 (1920). 
*4 Koshland v. Helvering, 298 U.S. 441 (1936); Helvering v. Gowran, 302 U.S. 238 (1937). 
8 76 F. (2d) 189, 190 (C.C.A. 5th 1935). 


** Paul and Mertens, Law of Federal Income Taxation (1934), 382 C.C.H. 9835.015 (1938). 
77 August Horrmann, 34 B.T.A. 1178 (1936). 
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stock dividend is whether the shareholder receives any interest sub- 
stantially different in character or extent from that previously held. The 
Treasury Department has apparently, although not quite clearly, adopted 
this second test. There is some indication that the Department goes to 
the length of asserting that no stock dividend is tax exempt unless the 
stock distributed is ‘‘of precisely the same character” as that in respect of 
which the distribution was made, and not then if it disturbs the relative 
priorities of classes of shareholders.** In the very recent case of Frank J. 
and Hubert Kelly Trust? the Board of Tax Appeals adopted this view, 
reversing its stand in the Horrmann case. 

The difference between the two tests in operation can be illustrated by 
contrasting the Horrmann and Kelly Trust cases. In the Horrmann case 
the Board flatly stated, although perhaps it did not hold, that a dividend 
paid in a new issue of preferred stock pro rata to common stockholders, 
where prior to the payment of the dividend there is only common stock 
outstanding, is not income. The following reason was given, quoted from 
an earlier opinion: 

At the moment of change, each shareholder’s proportionate rights were absolutely and 
relatively the same except that each in the same ratio had preferred as well as common 
shares, a difference without significance here. 

In the Kelly Trust case the test of income stated was whether the stock- 
holder received an interest substantially different in character or extent 
from that previously held, and the Board decided that such a substantially 
different interest had been received through a stock distribution identical 
with that discussed in the Horrmann case. Should the result and reasoning 
of the Kelly Trust case be considered correct there is no place to draw the 
line short of the requirement that the distributed stock be of precisely the 
same character as that previously held. Any other distribution gives an 
interest of different character. And even this does not constitute a com- 
plete test. If holders of stock distributed and the stock previously held 
(although the two are of precisely the same character) enjoy any rights 
prior to rights enjoyed by other classes of stock, or if they gain any ad- 
vantage by the distribution relative to holders of other classes, an interest 
of different extent has been received.*® Eisner v. Macomber is in effect 
restricted to a dividend of common stock on common stock with no other 

*® Treas. Reg. 94; art. 115-7 (1936); 70 Treas. Dec. No. 7 (Int. Rev. 4674), art. 115-3 
(1936). 

#9 Frank J. and Hubert Kelly Trust, 38 B.T.A.— (Oct. 25, 1938). 


3° Instances of such a distribution would be a dividend paid in preferred stock on preferred 
stock, or in participating class B on participating class B, when there is also a participating 
class A outstanding. 
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fully participating interest outstanding. Thus the substantial change test 
limits Eisner v. Macomber as a precedent to its very facts, leaving the rest 
of the field controlled by the Koshland and Gowran cases; the Tillotson 
test does the opposite. 

Whether Eisner v. Macomber would still be followed if the identical 
situation were again presented to the Supreme Court, and if so, whether it 
should be given the broader or the more restricted scope as a precedent, 
are questions of considerable practical importance to many taxpayers and 
to the government. To date all judicial discussion has assumed the cor- 
rectness of the stock dividend exemption principle, and opinions have 
been written in terms of highly technical and conceptual discussions of the 
meaning of ‘“‘income”’ as defined in past opinions of the Supreme Court, 
particularly in Eisner v. Macomber. Quite likely the same technique will 
continue to be followed, and this probability justifies re-examination of 
the opinion of Eisner v. Macomber, in the light of later decisions, to find 
the best argument which can be made on it in terms of “the artificial 
reason and judgment of law.” 

Considered on this level, it seems that the basis of the decision was the 
idea of ‘‘capital” as distinguished from the idea of “income.” Capital, the 
Court said, may be depicted as the land of which income is the crop. 
Income is the gain derived from capital (or the profit realized on conver- 
sion of capital). An increase in the value of capital is still capital and not 
income. The gain must be severed from the capital before it becomes 
income and hence subject to taxation under the Sixteenth Amendment. 

In common usage the word “capital” is employed, perhaps more often 
than not, to indicate a certain value rather than a specific item of prop- 
erty. But clearly in Eisner v. Macomber this is not the sense in which the 
word “capital” is used. The distinction drawn between “capital” and 
“income”’ in Eisner v. Macomber, expressly excluding from “income” any 
“growth or increment of value in the investment’”’ demonstrates that the 
antithetical term “capital” as used by the Court means a certain property, 
and not a certain value. For instance, if a man owns a fifty acre farm 
worth $10,000, his “capital” for purposes of the principle of the Stock 
Dividend Case is not $10,000; it is a fee interest in fifty acres of land. 
Similarly, in the case of corporate stock the shareholder’s capital is not a 
sum of money equal to the fair market value of his shares; it is a certain 
interest, of a given character and extent, in the business enterprise. 

Two cases will illustrate this point. In Lynch v. Hornby®* the Court held 
that a cash dividend, extraordinary in amount and distributed after 

3* 252 U.S. 189, 206 (1920). 3 247 U.S. 339 (1918). 
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March 1, 1913, out of earnings accumulated prior to that date, was sub- 
ject to income tax in the hands of the shareholder despite the fact that it 
cut into the March 1, 1913, valwe of the taxpayer’s investment. In Lynch 
v. Turrish,3 decided the same day, the Court held that a cash distribution 
by another corporation, identical except that it was in final liquidation of 
the corporation, was not subject to income tax. The two cases can be 
reconciled only on the theory that in the Turrish case the shareholder was 
recovering his capital, while in the Hornby case he retained his capital. 
This in turn assumes that by “capital” is meant not the money value of 
the shareholder’s interest on March 1, 1913, which was impaired in both 
cases, but rather a certain fraction of ultimate ownership in the corpora- 
tion, represented by common stock, an interest which might fluctuate in 
intrinsic or in market value without requiring the conclusion that any- 
thing had been added to or taken from the capital. With this content of 
the word “capital” in Eisner v. Macomber, the phrase “capital asset” may 
fairly be substituted and may serve to eliminate some ambiguity. 

To return to the definition of income, the Court stated that “gain 
derived from capital” to be income must be something of exchangeable 
value severed from the capital asset previously owned, not a mere incre- 
ment in value in that asset. This is the first intimation of the importance 
of severance of income from capital, an idea which, in greatly altered form, 
makes up the first branch of the Tillotson test. It was first stated as a 
general proposition: 

Here we have the essential matter: mot a gain accruing to capital, not a growth or 
increment of value in the investment; but a gain, a profit, something of exchangeable 
value proceeding from the property, severed from the capital however invested or em- 
ployed, and coming in, being “derived,” that is, received, or drawn by the recipient (the 
taxpayer) for his separate use, benefit and disposal; that is income derived from prop- 
erty. Nothing else answers the description.* 


The application of this principle to Mrs. Macomber’s situation is clear. 
Before the stock dividend she owned a certain capital asset: namely, 2200 
shares of the only class of stock in Standard Oil of California, representing 
.44% of the ultimate equity in the corporation, with voting and preemp- 
tive rights and all the incidents of stock ownership. After the stock divi- 
dend she owned 1100 more shares of the same class of stock, but the 
whole 3300 represented .44% of the ultimate equity in an unchanged 

33 247 U.S. 221 (1918). 

34 252 U.S. 189, 207 (1920). Italics the Court’s. Similarly at p. 215, meeting the govern- 
ment’s contention that stock dividends measure the extent to which gains accumulated by 


the corporation have made the shareholder richer, the Court said: “. . . . enrichment through 
increase in value of capital investment is not income in any proper meaning of the term.” 
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corporation, with all the same rights, neither more nor less. Literally the 
only difference in her property or rights was that the surplus available for 
declaration of dividends and hence the likelihood of her position being 
greatly altered in the future by large distributions of corporate cash or 
property had been diminished as a result of the increased capitalization. 
Understandably, the Court was unable to regard this change as the receipt 
by Mrs. Macomber of anything of exchangeable value severed from her 
capital asset. 

Later in the opinion the Court pointed out that no corporate assets had 
been distributed to Mrs. Macomber, and that her proportionate interest 
in the affairs of the corporation had not increased.** If either of these 
things had happened she would have received something of exchangeable 
value severed from (i.e., not forming a part of) her capital asset. It does 
not follow, as was assumed in the Tillotson case, that these two are the 
only ways in which such severed thing of exchangeable value could be 
received. 

For example, suppose that a corporation having a distributable surplus 
should elect to capitalize this surplus by an issue of bonds or notes which 
would then be distributed pro rata to the shareholders. If there were but 
one class of stock outstanding such a distribution would not alter the 
proportionate interests of the shareholders inter se. Neither would it con- 
stitute a severance and distribution of corporate assets. But in such a case 
something of exchangeable value, severed from his original capital asset, 
would be received by each shareholder. Where before the distribution 
each shareholder owned a certain fractional part of the ultimate equity in 
the business, after the distribution he would own the same fractional part 
of the same ultimate equity (decreased in value, of course, as every 
dividend decreases pro tanto the intrinsic value of the stock) and also a 
fractional part of a new interest, different in character from his original 
holdings.** In the only cases in which the point has been presented dis- 
tribution of bonds or notes to stockholders has been held to constitute a 
taxable dividend*’ and probably no one would seriously question the 
decision today. 

Applying the same reasoning to the critical case of a preferred stock 

35 252 U.S. 189, 210-211 (1920). 


36 Mr. Justice Brandeis, using substantially this argument, treated dividends either in bonds 
or in preferred stock as taxable, making the point in the course of a long, technical and closely 
argued dissent in Eisner v. Macomber, in which he sought to demonstrate that all stock divi- 
dends are logically “income,” 252 U.S. 189, 229 (1920). 


37 Doerschuck v. United States, 274 Fed. 739 (D.C.N.Y. 1931); United States v. Fuller, 42 
F. (2d) 471 (D.C. Pa. 1930). 
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dividend declared and paid on common stock, where before the dividend 
only common was outstanding, the same result can be reached. Truly, no 
corporate assets have been distributed and there is no alteration of the 
proportionate interests of shareholders inter se. But each distributee has 
his same proportion of voting right and same fractional claim to the 
ultimate equity in corporate earnings and property, represented by his 
old common stock. In addition he has a preferred right to earnings and 
perhaps a limited or conditional voting right represented by his new pre- 
ferred stock. Either can now be sold without the other, where before any 
sale of stock must carry all rights pro rata. The fact that all of his new 
rights were gained at his own expense, being carved out of his own prior 
interest, is not important. This is true of any dividend where there is but 
one class of stock, and very obviously so if the dividend be paid in notes 
or bonds. The stockholder’s property, like all property, consists in certain 
rights,—in the case of stock, rights against the corporation, against fellow 
stockholders, and against third persons generally. Creation of a bonded 
debt or of a different, perhaps a prior, class of stock does not necessarily 
or even ordinarily decrease the number or extent of the rights enjoyed by 
existing shareholders.** The old capital asset remains, although its value 
is reduced. Then if the newly created stock or bonds be issued to the old 
shareholders, at least some new rights are derived thereby. More in the 
case of bonds or notes than in the case of stock, but some in any case 
where the new stock is not identical with the old. The value of the new 
rights is derived from the reduction in value of the old, but they are none 
the less new rights—a new property interest which can be sold without 
disturbing the capital asset. Such a distribution meets the test of income 
stated in Eisner v. Macomber: “something of exchangeable value, ... . 
severed from the capital however invested or employed ....” In a real 
sense, whether cash, or notes or a new type of stock is distributed the 
distributee receives something of exchangeable value severed from the 
capital asset previously owned. It follows that the position of the Treas- 
ury Department is well founded. Any distribution of new securities, un- 
less the distributed securities be of precisely the same class as those in 
respect of which the distribution is made, and unless the distribution 
leaves unchanged the relative position of holders of different classes of 
stock, is subject to income tax within the rule of Eisner v. Macomber. 

38 Of course the creation of new liabilities or quasi-liabilities may and probably will reduce 
the total of rights of the corporation. But these rights, although exercised by or under the 


authority of the shareholders as a body, are not rights of shareholders individually. Reduction 


of corporate rights alters the value, not the nature and extent, of each shareholder’s capital 
asset. 
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It is not expected that the more sophisticated readers of the foregoing 
argument will be entirely convinced. Equally technical counter-argu- 
ments can be made. The author is as well aware as his reader that any 
attempt conclusively to settle by legal logic the question whether a given 
corporate distribution is or is not “income” is foredoomed to failure.* 
Yet so long as stare decisis continues to be an important principle in the 
United States Supreme Court, no apology need be made for exercises in 
the argumentative technique of narrowing or expanding precedent. If the 
Court is not ready to overrule what has proved to be the mischievous 
principle of Eisner v. Macomber, it well may be ready to limit it narrowly. 
The foregoing should show that a respectable lawyer-like argument can 
be made, consistent with every Supreme Court case dealing either with 
stock dividends or with the related problems of tax free corporate re- 
organization, and based upon the language of the majority opinions in 
these cases, to limit the rule of the Macomber case to its very facts,—a 
common stock dividend paid on common stock with no other participating 
security outstanding. 

























C. PROBLEMS OF THE IMMEDIATE FUTURE 


Regardless of the scope to be given to the principle of Eisner v. Macom- 
ber, a very wilderness of stock dividend problems still must confront the 
Treasury Department. In the first place, no action by the Supreme Court 
in merely limiting existing principles of exemption can clarify the field 
within the near future. In the very nature of the judicial process involved 
in limiting a precedent without overruling it some debatable ground is 
inevitable. If the Kelly Trust case is eventually affirmed, substantially on 
the theory used by the Board of Tax Appeals, a reasonably simple prin- 
ciple will be established. No stock distributed will be tax exempt if it 
changes the rights of the shareholder recipient in any substantial manner, 
either by improving his position relative to other classes of shareholders or 
by giving him new certificates which evidence new rights against the 
corporation. Almost any distribution of new securities will come within 
the second branch of this rule if not within both. Suppose, however, a 
dividend were declared in a new class A stock upon an existing class B, 
the only difference between the two classes being that the new stock has 

39 It is worth remembering that Mr. Justice Brandeis’ logical demonstration that even com- 
mon stock dividends are income, contained in his dissent in Eisner v. Macomber, is no more con- 
clusive than Mr. Justice Pitney’s logical demonstration of the contrary. This point was clearly 
and convincingly made in Mr. Thomas Reed Powell’s contemporary article on the Stock Divi- 


dend Case, 20 Col. L. Rev. 536, 549 (1920); the present author will not presume to supplement 
Mr. Powell’s discussion on this point. 
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no voting rights. Would this difference alone be sufficient to distinguish 
Eisner v. Macomber? Or suppose the class B and class A stocks were both 
voting, but the new stock was preferred to the extent of being entitled to a 
dividend of a certain size before the old, the position of the two to be 
equalized by a dividend on the inferior class if earnings should prove 
sufficient, after which both should share equally. Somewhere there must 
come a point at which differences would be held too slight to justify a 
distinction, if the principle of Eisner v. Macomber is to stand at all. 
Problems of this sort are not insoluble—but considerable loss in time and 
expense are involved in settling them by the judical process. In the mean- 
time, the only proper course for the government is to claim everything. 

Another principal difficulty in the taxation of stock dividends arises 
from statute and thus, to some extent, may be due to insufficient care 
exercised by the Treasury Department itself in making its recommenda- 
tions to Congress. It will be recalled that shortly after the decision of 
Eisner v. Macomber established the constitutional exemption of stock 
dividends, a group of cases dealing with corporate reorganization was 
decided by the Supreme Court.‘° These cases vary in detail. United States 
v. Phellis (a case dealing with the reorganization of the DuPont Com- 
pany) may be taken as typical. Here a reorganization was carried out by 
the formation of a new corporation, DuPont Company of Delaware, which 
took over all of the assets of the existing DuPont Company of New 
Jersey with the exception of certain cash used to retire first mortgage 
bonds of the New Jersey company. In exchange the New Jersey com- 
pany received the entire initial issue of stock of the Delaware company. 
Part of the Delaware preferred stock was used by the New Jersey com- 
pany to retire outstanding New Jersey securities. The balance of the 
Delaware preferred stock was held in the treasury of the New Jersey 
company. The Delaware common stock was distributed to the New Jer- 
sey common shareholders as a dividend. As a result of these operations 
each common shareholder of the New Jersey company retained his in- 
terest in that company (which had become merely a holding corporation 
for preferred stock of DuPont of Delaware) and received in addition a 
dividend in Delaware common stock. The Delaware common stock re- 
ceived as a dividend was several times as valuable as the New Jersey stock 
retained. On this state of facts the Supreme Court held that the entire 
value of the new Delaware stock distributed was taxable to the recipients 

4° United States v. Phellis, 257 U.S. 156 (1921); Rockefeller v. United States, 257 U.S. 176 


(1921); Cullinan v. Walker, 262 U.S. 134 (1923); Weiss v. Stern, 265 U.S. 242 (1924); Marr v. 
United States, 268 U.S. 536 (1925). 





STOCK DIVIDENDS UNDER SIXTEENTH AMENDMENT 229 


as a dividend. This case occasioned considerable excitement. The result 
was felt to be unjust primarily because the tax fell upon the distribution of 
profits which had accrued to the New Jersey corporation prior to March 1, 
1913. As a result of the Phellis case and the similar case of Rockefeller v. 
United States* Congress included in the 1921 Revenue Act the first 
statutory provision for tax free exchanges on reorganization.” 

It would be beyond the scope of this article to consider at length the 
history of the statutory provisions for tax free reorganization. It is cer- 
tainly a fair statement that in recent years these provisions have been an 
extremely efficacious basis for tax avoidance, and as a result have been a 
serious problem to the taxing authorities. What is relevant to this article 
is the fact that the present Revenue Act contains in its reorganization 
sections provisions which may offer an easy way around any tax on stock 
dividends. Specifically, section 112(b) (2) of the 1938 Revenue Act pro- 
vides that no gain or loss shall be recognized if common stock in a corpora- 
tion is exchanged solely for common stock in the same corporation, or if 
preferred stock in a corporation is exchanged solely for preferred stock in 
the same corporation. Such a transaction need not be pursuant to a plan 
of reorganization to gain tax exemption. Section 112(b) (3) provides that 
no gain or loss shall be recognized if stock or securities in a corporation a 
party to a reorganization are, in pursuance of a plan of reorganization, 
exchanged solely for stock or securities in such corporation or in another 
corporation a party to the reorganization. The definition of ‘‘reorganiza- 
tion” contained in section 112(g) includes “a recapitalization.” On the 
basis of either section 112(b) (2) or 112(b) (3) it would seem possible to 
avoid any tax on stock dividends by the comparatively simple process of 
calling in all outstanding stock of a certain class, formally adopting a 
resolution providing for “‘a recapitalization” if section 112(b) (3) is to be 
invoked, and then reissuing more stock with or without changes in priority 
or powers.*3 Apparently the only check would be a possible judicial deter- 
mination that an exchange of stock essentially equivalent to the distribu- 
tion of a taxable (stock) dividend would be subject to tax in view of sec- 
tion 115(f) and despite section 112. Strangely, although the attempt to 
tax certain stock dividends has been in the Revenue Acts since 1936, there 
is nothing today in act or regulations to form the basis for such a decision. 


# 257 U.S. 176 (1921). # Revenue Act of 1921, § 202(a). 


4 A recapitalization might not be available for all corporations because of the difficulty of 
stockholder consent, but it could easily be used by closely held corporations, the very ones in 
which tax avoiding manipulations are most common. In any case, if the class of stock need not 
be changed, § 112(b)(2) is available. 
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Unless some curious metamorphosis has recently occurred among tax 
specialists, attempts to obtain the result of a tax free stock dividend under 
the guise of an exchange of securities may confidently be expected. 

The same problems which will embarrass attempts to tax stock divi- 
dends under the 1936 and later acts will also arise on attempts to tax gain 
or loss on dividend stock issued in earlier years—the field in which the 
Tillotson, Koshland and Gowran cases were decided. Here, as in the simple 
case of taxing the stock distribution itself, the contention is available that 
what appears to have been a stock dividend was in fact a recapitalization. 
If so, the basis of the new stock would be governed by section 113(a) (6) 
of the 1938 and earlier acts, which provides in effect for spreading the cost 
basis of the securities given in exchange over the securities received in 
exchange, instead of giving the new securities a zero basis under the 
Gowran decision. Indeed, this argument might be available under 
Revenue Acts up to 1934, even though outstanding stock had not been 
recalled and reissued, since these earlier acts expressly permitted the tax 
free distribution of new stock in reorganization without surrender of the 
old.*4 

Even apart from any contention that a stock dividend might amount to 
a recapitalization, the question of the basis for gain or loss on the sale of 
dividend stock is confused by section 113(b) (1) (D) of the 1932 and sub- 
sequent acts, which provides as follows: 


(b) Adjusted Basis.—The adjusted basis for determining the gain or loss from the 
sale or other disposition of property, whenever acquired, shall be the basis determined 
under subsection (a), adjusted as hereinafter provided. 


(1) General rule-—Proper adjustment in respect of the property shall in all cases 
be made— 


(D) in the case of stock (to the extent not provided for in the foregoing subpara- 
graphs) for the amount of distributions previously made which, under the law applica- 
ble to the year in which the distribution was made, either were tax-free or were appli- 
cable in reduction of basis (not including distributions made by a corporation, which 
was classified as a personal service corporation under the provisions of the Revenue 
Act of 1918 or 1921, out of its earnings or profits which were taxable in accordance 
with the provisions of section 218 of the Revenue Act of 1918 or 1921). 


44 See, for example, Revenue Act of 1928, § 112(g). The contention suggested above was 
apparently presented in a brief filed by a tax lawyer acting as “amicus curiae” in the Kelly 
Trust case, and was denied on the ground that so far as appeared from the record there was no 
plan of reorganization in that case. The contention was also advanced in H. F. Asmussen 
et al, 38 B.T.A.—(October 27, 1938). In this case the Board, citing its decision in the Kelly 
Trust case, held for the Commissioner in a memorandum opinion without reference to the 
claim of reorganization. 
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Wherever stock distribution was made in any year between 1931 and 
1936, taxpayers who sell their dividend stock will contend that this 
statutory section requires allocation of basis between the old and new 
stock, and that, therefore, the zero basis rule of the Gowran case has no 
application. On the other hand, taxpayers who sell their original stock and 
retain their dividend stock may well contend that allocation of basis is 
prohibited by the Koshland case, where the Supreme Court refused to 
follow a Treasury Regulation requiring apportionment with language 
which may justify the argument that a constitutional issue was there 
passed upon.*s 

Another difficult basis question would arise if anyone should sell divi- 
dend stock received between March 1, 1913, and January 1, 1921. If the 
stock dividend was not one constitutionally exempt from tax within the 
principle of Eisner v. Macomber as limited by later cases then it was tax- 
able when received up to its fair market value, since the 1921 Act was the 
first to contain any statutory exemption. Such stock would presumably 
be another exception to the zero basis rule of the Gowran case, taking as its 
basis fair market value as of the date of distribution. It was the fact of 
statutory exemption from tax and not the mere fact of non-payment which 
in the Gowran case resulted in the zero basis. 

One other collateral problem stemming from the Stock Dividend Case 
deserves brief consideration. Some years subsequent to the establishment 
of the tax exempt character of stock dividends, the question arose of the 
effect of such dividends upon “earnings and profits” accumulated since 
March 1, 1913, and available for distribution. Since 1917 Congress has 
not purported to tax dividends paid out of earnings accumulated prior to 
the effective date of the Sixteenth Amendment, despite its constitutional 
power to do so.*° However, in order to prevent evasion, the law has re- 
quired that earnings accumulated since the date of the amendment be 
distributed before earnings accumulated prior to that date.‘7 On this 
state of the law the question arose whether the payment of a tax exempt 
stock dividend would operate to exhaust post-amendment earnings so 
that pre-amendment earnings could then be distributed tax-free. Most of 
the cases in which this point was presented have held that stock dividends 
have no effect upon accumulated “earnings and profits.’’** But a recent 


4 298 U.S. 441, 445 (1936). 
# Revenue Act of 1917, § 1211; Lynch v. Hornby, 247 U.S. 339 (1918). 
47 See, e.g., Revenue Act of 1917, § 1211; Revenue Act of 1938, § 115(b). 


48 Walker v. Hopkins, 12 F. (2d) 262 (C.C.A. sth 1926); Nolde v. United States, 64 Ct. Cl. 
204 (1927); August Horrmann, 34 B.T.A. 1178 (1936). 
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decision of the Circuit Court of Appeals for the Second Circuit has cast 
doubt on this question,’ making it a probable subject for further litiga- 
tion. 

What, if anything, can be done to clear up the present unsatisfactory 
and confused state of the law? It is submitted that simultaneous pressure 
for judicial and legislative changes offers considerable hope. On the judi- 
cial side, as a minimum, test cases must be pushed to fix the limits of con- 
stitutional exemption of stock dividends. This is being done. But more, 
there is a possibility that the Supreme Court may be ready to reconsider 
Eisner v. Macomber on the merits. It was a five to four decision, and the 
membership of the Court has almost entirely changed since it was ren- 
dered. Moreover, experience in its application does not commend it. In 
the first place, no decision so exceptionally fruitful of litigation as the 
Stock Dividend Case has been can be regarded as an example of good 
judicial statesmanship, particularly in the field of public revenue. In the 
second place, as a result of attempts to limit the scope of the original case 
without overruling it, a situation has been reached in which the exact 
scope of the constitutional stock dividend exemption can only be defined 
by the most abstruse logic chopping. Once it was decided in Koshland ». 
Helvering that distribution of corporate assets was not a sine qua non of a 
taxable dividend, only narrow distinctions and tenuous theory could fill 
the interstices consistently with precedent. Surely important fiscal ques- 
tions should not depend upon such refinements. It is submitted that the 
Supreme Court should be given an opportunity entirely to eliminate the 
the principle of constitutional tax exemption upon stock dividends. It 
well may be that if the same case were forcefully presented the present 
Court would be willing to follow the practical wisdom of Mr. Justice 
Holmes’ dissent in Eisner v. Macomber where he swept across the technical 
arguments of the majority and of other dissenters alike with the state- 
ment: 

The known purpose of the Amendment was to get rid of nice questions as to what 
might be direct taxes, and I cannot doubt that most persons not lawyers would sup- 
pose when they voted for it that they put a question like the present to rest. I am of 
the opinion that the Amendment justifies the tax.5 

Even this reform, which might be established by the Supreme Court 
alone, would not remedy the present situation. Action by the Treasury 
Department is also indicated in clarifying its own regulations and in seek- 
ing clarification of the revenue act at the hands of Congress. It is worth 

4 Patty v. Helvering, 98 F. (2d) 717 (C.C.A. 2d 1938). 

$° 252 U.S. 189, 220 (1920). 
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noting that the present unsatisfactory state of the law results in no small 
part from the acceptance by the Treasury Department and the enact- 
ment by Congress of an unnecessarily broad view of the scope of Eisner v. 
Macomber. It was only when in the Tillotson case an unusual factual situa- 
tion made it desirable for the taxpayer to narrow the accepted view of the 
stock dividend exemption that serious consideration was given to its 
scope. Today, more than two years after the broad statutory exemption 
of stock dividends was removed from the Act, apparently no attention has 
been given to the possible effect of sections 112 and 113. It is to be hoped 
that a lackadaisical approach by the Treasury will not deprive the gov- 
ernment of the benefits which should result from the established limita- 
tions upon and from a possible reversal of Eisner v. Macomber. 

Specifically, the present section 112(b) (2) might well be removed from 
the revenue act, the phrase ‘a recapitalization” excised from section 
112(g), and section 112(b) (3) be so rewritten as to make it clear that 
it has no application to stock dividends or other transactions serving 
essentially the same purpose, as distinguished from genuine reorganiza- 
tions of the business of a corporation. The intricate reorganization provi- 
sions of the revenue acts have already made enough trouble. If it was 
good policy to attempt to tax stock dividends by section 115 of the 1936 
and 1938 Acts, it cannot be good policy to render the attempt nugatory 
through the operation of the tax free exchange clauses of section 112. 

Finally, in order to prevent substantial loss of revenue resulting from 
changing theories of the extent of the taxability of stock dividends, an 
additional section should be inserted qualifying section 113(b) (1) (D) in 
the next revenue act by providing that any securities heretofore received 
on a reorganization or through a stock dividend, not in exchange for other 
securities surrendered, in a transaction on which no tax was paid, should 
be treated as having a zero basis on any future sale on exchange. The 
principle is in some ways analogous to that of the “windfall tax’’ and 
there seems to be even less reason to doubt its constitutionality. 

It is impossible to eliminate all of the confusion and expense caused by 
unwise judicial decisions and by insufficient imagination and analysis on 
the part of treasury officials in the past, but following a line of procedure 
such as that suggested above, in the courts and in Congress, should 
minimize such troubles in the future. 





THE ILLINOIS CONSTITUTION AND THE 
BANKING AMENDMENT 


KENNETH C. SEaARS* 


AMENDING THE ILLINOIS CONSTITUTION 


URING the regular session of the 1937 Illinois General Assembly 
there were introduced a number of joint resolutions to provide 


for the amendment of several provisions in the Illinois Constitu- 

tion.’ They attracted no particular attention. This was probably due to 
the fact that a spirit of hopelessness has pervaded the General Assembly. 
The cold experience had been that no proposed amendment to the Illinois 
Constitution has been adopted since 1908.7? The one adopted that year 
was a bond issue. This is a matter that is easily understood and also 
it may well be that a good many voters can be interested in the spending 
of public money when they cannot be interested in constitutional propo- 
sitions that establish governmental devices, grant power, regulate or for- 
bid action. Recently the writer has heard an interesting story that may 
throw more light on the bond amendment that was adopted in 1908. As 
the story came to the writer, a large sum of money was raised in order to 
bring about the adoption of this bond issue. The particular method used 
was to tell precinct captains that there would be a prize awarded to those 
who were able to show that a majority of the voters in their precincts had 
voted in favor of the amendment. The temptation in this method is ob- 
vious and the story also has it that some, at least, of the precinct captains 
offered to divide with the precinct election boards. As a result, in the late 
hours for counting the ballots proper marks were placed in the proper 
places on the ballots of many voters who had failed to vote on the bond 
issue. No doubt, proof of such conduct could not be secured but there is 
nothing improbable in the story. A constitution that can hardly be 
* Professor of Law, University of Chicago Law School. The author wishes to acknowledge 


the aid of Mr. John H. Smith, Teaching Assistant, University of Chicago School of Business, 
and Mr. Frank Mancina. 

* See Final Legislative Synopsis and Digest, No. 22, 560-579 (1937). In addition to the 
banking proposal they sought to submit various amendments to the sections on revenue, 
county offices, judiciary and amendment. Most of them were proposed changes of Article [IX 
on Revenue. Representative Woodward of Chicago also introduced a joint resolution, No. 21, 
to assemble a constitutional convention. 

? See Sears, Constitutional Revision in Illinois, 33 Ill. L. Rev. 2, 6 (1938). 
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amended under the existing system of voting is a temptation to indulge in 
such tactics. 

Prior to the 1908 success Illinois adopted an amendment in 1904. This 
was the so-called Chicago Charter Amendment, although it does not 
greatly deserve that title. Explanations of the methods by which this 
amendment was adopted are in print.’ The favorable circumstances in 
the campaign for the amendment were of an unusual nature. So, the 
conclusion seems to be well-nigh inevitable that the two exceptions to 
the “constitutionally” adverse vote that proposed amendments have re- 
ceived in Illinois since the change in the method of voting which occurred 
in 1891 are merely exceptions which prove the general rule. Unfortunately 
the general rule that faced the 1937 Illinois General Assembly was that 
for practical purposes the Illinois Constitution cannot be amended under 
the present system of voting. 

What was the General Assembly to do? It might have placed the prob- 
lem before the voters by following the desires of Governor Horner. If it 
had done so, it would have passed the so-called Mayor Bills which were 
introduced in the House of Representatives by Representatives Vicars, 
Hubbard and Knauf.‘ It did not take any decisive action, however, and 
all of this has been related elsewhere.’ After a long period of apparent 
inactivity, the General Assembly on June 30, 1937, just before it ad- 
journed decided to submit the banking amendment to the voters. Per- 
haps it was encouraged in doing this by the thought that even the Chicago 
Tribune would support this amendment.’ That paper during recent years 
has been consistently opposed to any fundamental revision of the Illinois 
Constitution; but, of course, an amendment that would aid capitalistic 
industry and tend to preserve the importance of the state in our political 
system would be the type of conservative reform that would appeal to 
the Tribune. The vote upon the amendment in the General Assembly was 
almost unanimous. Only two members in the House of Representatives 
opposed it and the resolution received a unanimous vote in the Senate.’ 

3 Constitutional Convention Bulletins, Illinois 177-9 (1920); Gardner, The Working of the 
State-Wide Referendum in Illinois, 5 Am. Pol. Sci. Rev. 394 (1908). 

4H.B. 206 and H.B. 207 (1937). 

5 Note 2, supra. 

6 It had endorsed the banking amendment in an editorial entitled ‘“Double Liability in Illi- 
nois,” which appeared during the latter part of May, 1937. 

7 See H. J. Res. No. 6 of the 1938 Special Session, and the address concerning the amend- 
ment that was prepared by Secretary of State Hughes and distributed to the voters by the 


authority of the State of Illinois. This was not an objective consideration of the banking 
amendment but among other things was a statement of “Reasons Why Proposed Amendment 
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In the spring of 1938 Governor Horner called a special session of the 
General Assembly and later called a second special session, but the two 
special sessions proceeded from the layman’s point of view as if they 
were just one. To this special session Governor Horner recommended 
the adoption of a resolution submitting to a vote the question of as- 
sembling a constitutional convention. The Illinois Constitution in Article 
XIV provides that “the General Assembly shall have no power to propose 
amendments to more than one article of this Constitution at the same 
session” .. . . Whether the word “same” would have prohibited the spe- 
cial session from submitting other amendments if authorized to do so by 
the Governor, does not appear to have been discussed in Illinois legal 
literature. If that could be done, could the second but concurrent special 
session have submitted still other amendments? In any event the special 
session of 1938 confined its attention to a constitutional convention and 
did not consider amendments. 

Two resolutions to assemble a constitutional convention were intro- 
duced in the special session. Representatives Joseph H. Davis and F. W. 
Lewis, both down-state Democrats, introduced one resolution. Repre- 
sentative Woodward, a Chicago Republican, introduced the other. In 
addition Representatives Davis and Lewis introduced House Bills 11 and 
12 patterned after the Mayor Bills but limited to voting upon a proposi- 
tion to assemble a constitutional convention. The bills made use of the 
only known device that is likely to get Illinois out of its constitutional 
bog by making it possible to vote to assemble a convention by making a 
cross (X) in the party circle. The bills as introduced at the special session 
did not apply this principle to voting upon amendments such as the 
banking amendment. 

By this time the bankers of the state must have had some doubts 
about their previous conservatism.® As far as is known the Illinois bankers 
have never lifted their hands to help Governor Horner secure a revised 


Should Be Ratified by the Voters.” This appeal for a favorable consideration was submitted 
over the names of John Stelle, President of the Senate, and Louie E. Lewis, Speaker of the 
House of Representatives. Literature prepared and distributed by the Constitutional Amend- 
ment Committee also advertised the fact of the nearly unanimous vote in the General As- 
sembly. 

The Stelle-Lewis address was criticized by Mr. John J. Walt in the Federation News, Sep- 
tember 24, 1938, p. 12. He also complained that the proposed amendment was “quietly slipped 
through the legislature.” Federation News, October 1, 1938, p. 11. 


® In September, 1937, Mr. Jack O. Brown of the Department of Insurance sent to the au- 
thor a newspaper clipping which stated that the Illinois bankers realized that an adoption of 
their amendment would require “a majority of all votes cast at the election and it is this re- 
quirement that gives bankers worry as to whether it can be adopted.” 
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constitution for Illinois and, especially, they have not helped him to make 
that possible by helping to secure the passage of the Mayor Bills which 
have been before the Illinois General Assembly since 1935.? During all 
this time the bankers by their silence and perhaps, if the truth were 
known, by their secret aid have encouraged the Chicago Tribune and the 
Illinois Manufacturers’ Association and to some extent the Chicago Daily 
News and the Hearst Press in their successful efforts to defeat essential 
reforms in our method of voting on constitutional propositions. The 
bankers were too conservative to support House Bills 11 and 12 in the 







































: 1938 special session. Now that the bankers have had their pet amend- 
l ment before the voters and have lost their amendment and their money, 
| are they sorry that they have not helped make it possible for their own 
| as well as other needed amendments to the constitution to be adopted? 
| The Chicago Tribune renewed its fight against a constitutional conven- 
tion on May 23, 1938, and directed attention to the fear of an income 
. tax. This perhaps is the most important motive for the Tribune’s intense 
BE opposition to constitutional reform in Illinois. There seems to be no 
- doubt that the income of the Chicago Tribune and its owner, Colonel 
n McCormick, is enormous and, therefore, they are well content to let the 
d poor pay their sales taxes and thus avoid taxation in Illinois based on the 
i- modern principle of ability to pay.’® The other argument on this particu- 
e lar occasion was that the convention would be unrepresentative because 
al the delegates would be selected from the present senatorial districts. To 
a be sure no one could accuse the Tribune and Parke Brown, who wrote 
yn the article, of being so stupid as not to know that the method of selecting 
he delegates to a constitutional convention is specified in the constitution 
and unless the constitution can be changed nothing can be done about 
ts that. This is only a typical example of the methods employed by the 
TS Tribune in misrepresenting the facts. 
ed On June 17, 1938, the Tribune had an editorial entitled, ““No Constitu- 
ad tional Convention.”’ Its readers were informed that “Illinois has a good 
a. constitution .... ; [it] is not an inflexible, iron-clad document. Over a 
nd- period of years it will receive any amendments upon which the people of 
As- Illinois are agreed as wise to have.”’ The final conclusion was that, “The 
= calling of a constitutional convention . .. . would be one of the worst 
ped ° An editorial in the Chicago Daily Times for October 21, 1938, advocated the adoption of 
the banking amendment but stated: “Ironically, the group which now seeks the banking 
au- amendment has been among those opposing a general modernization of the state’s basic law.” 
a of The Chicago Tribune is one of the group. See its editorial for August 8, 1938, which is a mild 
5 ree criticism of the constitution makers of 1870 for framing such a drastic banking provision. 





%° See g Fortune 101 (May, 1938). 
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things the legislature could do.” On June 27, 1938, there was another 
editorial entitled, ““A Scheme To Betray Illinois.”” There we were informed 
that Article XIV of the Illinois Constitution, which requires an amend- 
ment or a proposition to assemble a convention to be approved by a ma- 
jority of all the voters voting at a particular election, is “a common sense 
provision.”’ Stronger still it was stated that the Illinois method under 
the present ballot law that automatically counts non-voters as negative 
voters on constitutional propositions “is exactly as it should be.” The 
bills that had been introduced at the special session by Representatives 
Davis and Lewis were condemmed as a trick in favor of “the back room 
boys” who would see to it that proposals favored by them would be 
adopted by the party circle method. Finally assurance was given that: 
“The amendment of particular clauses of the constitution, if amendment 
is desired, can be accomplished readily enough if the people are so dis- 
posed.” This editorial, as might be expected, ignored certain significant 
facts and, therefore, was calculated to mislead those who read it. In the 
first place the so-called common sense provision is not embodied in the 
Illinois Constitution as it was understood by those who framed it and 
by those who adopted it. The so-called common sense provision for auto- 
matic negative voting is simply the unforeseen consequence of the adop- 
tion of the official ballot law in this state in 1891. Several times all of 
this has been explained in order to combat the incurable habit the 
Tribune has of misrepresenting things it opposes." Voting on constitu- 
tional amendments between 1870 and 1891 was much more completely 
controlled by political parties than would be the case if the Mayor Bills 
were adopted. That explains why out of five attempts to amend the 
Illinois Constitution before 1891 all five were successful. The propositions 
had the approval of enough political parties, if not all of them, and as a 
result they went through successfully. Furthermore it is desirable to re- 
mind voters in Illinois that the present Illinois Constitution in Section X 
of the “Schedule” provided the form of the ballot that was to be used 
in the election upon the adoption of the Constitution. It was as follows: 


For all the propositions on this ticket which are not cancelled with ink or pencil, 
and against all propositions which are so cancelled. 

For the new Constitution. 

For the sections relating to railroads in the article entitled “Corporations.” 

For the article entitled “Counties.” 

For the article entitled ‘“Warehouses.” 

For the three-fifths vote to remove county seats. 

For the section relating to the Illinois Central Railroad. 


™ See Sears, op. cit. supra note 2 and articles cited. 
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For the section relating to minority representation. 


For the section relating to municipal subscription to railroads or private corpora- 
tions. 


For the section relating to the canal. 

Each of said tickets shall be counted as a vote cast for each proposition thereon not 
cancelled with ink or pencil, and against each proposition so cancelled, and returns 
thereof shall be made accordingly by the judges of election. 

Thus it appears that our present constitution was adopted by voters 
who were compelled to use a ballot that was not a party circle ballot, but 
was nevertheless a trick ballot, to use the Tribune expression. The trick 
was that every voter had to be careful to give attention to every one of 
nine distinct propositions if he would exercise his own judgment upon 
the nine propositions. Unless he did this, then the constitutional conven- 
tion which framed the ballot was casting a vote for him in every respect 
in which he did not express his own individual judgment. It requires no 
great familiarity with the habits of voters to know that this ballot, as 
framed by the constitutional convention, was highly favorable for securing 
an affirmative vote on the various propositions submitted. Yet in spite 
of all of this the constitution of 1870 is now presented to us by conserva- 
tives and reactionaries as a “good” document which is protecting us from 
the blight of communism. 

The ballot formulated by the constitutional convention in 1870 is also 
eloquent in reminding us of the type of voting with which those who 
drafted it and voted upon it were familiar. Those who condemn the 
Mayor Bills would do well to reflect upon the ways of voting that were 
known and used in 1870 and thereafter until the law for printing ballots 
and holding elections was adopted in this state in 1891. We are informed 
that the Republican leaders in the last House of Representatives of the 
Illinois General Assembly complained that the Mayor Bills even though 
limited to voting upon a constitutional convention would introduce 
“Hitler tactics." That seems to be a very curious term to apply to a 
method of voting that is less subject to the control of political parties 
than that used in Illinois from 1870 to 1891, to say nothing of the period 
prior to 1870. Furthermore no alleged Republican leader nor any other 
person in the State of Illinois has yet accepted the challenge uttered before 
the Committee of the Whole of the Illinois House of Representatives in 
May, 1937 and published in the May, 1938 number of the Illinois Law 
Review."* That challenge still stands. The challenge is that if the Mayor 
Bills are confined, as they were before the special session of 1938, to voting 

# Tl. Rev. Stat. 1937, C. 46, § 33. 

"3 Chicago Tribune, June 29, 1938. ™ Note 11, supra. 
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upon the assembling of a constitutional convention alone there is no 
danger in the method of voting specified in the bills that is not inherent 
in voting to assemble a constitutional convention under any circum- 
stances. Therefore, those who are opposed to the restricted form of the 
Mayor Bills just mentioned are in reality opposed to a constitutional con- 
vention. There is no logical escape from this position and for once the 
Chicago Tribune is logical. The Colonel’s paper is opposed to a constitu- 
tional convention, and all of the emotional outbursts concerning the 
Mayor Bills are just a smoke screen to contaminate the political atmos- 
phere in Illinois in considering its major political problem: Shall we have 
a constitutional convention? 

Thus, the defeat of the resolution for a constitutional convention in 
the last special session was the occasion for an editorial celebration of “a 
notable victory.’”’ There we were informed that ‘“‘thanks to the opposition 
of the Republican members” Ilinois had been saved from the designs of 
“those who sought to overthrow our government and make it easy to 
impose communism on the people of Illinois... . if ever there was a 
time when the fundamental law of the state should not be subjected to 
wholesale tampering it is now.”*s 

On July 2, 1938, Governor Horner answered a statement issued by the 
Republican leaders in the General Assembly, Senator Searcy and Repre- 
sentative Schnackenberg. These leaders had taken credit for the defeat 
of the constitutional convention resolution, stating that the Republican 
minority had prevented the Horner administration “from putting over” 
a constitutional convention “by a trick method of counting a cross in 
a party circle as an affirmative vote for a constitutional convention.” 
They also stated that this method of voting ‘‘was intended to circumvent 
the wholesome provision in our present constitution requiring that a 
majority of those voting at a general election shall be necessary in order 
to call a convention.”® They ignored the fact that the present method 
of voting in Illinois on constitutional propositions is likewise a “trick 
method” that has no party responsibility for it. By the “trick method,” 
that has been in use since 1891, every voter who fails to vote on a con- 
stitutional proposition is automatically counted as against it. As for their 
praise of the present constitutional provision requiring a majority of all 
voting at a general election, without regard to the number of those who 
vote on a constitutional proposition, it is only necessary to reply that they 
ignored the fact that this is the fundamental reason why Illinois is unable 
to be a progressive political community and is practically unable to 


8 Chicago Tribune, June 30, 1938. 6 Chicago Tribune, July 2, 1938. 
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amend its constitution. They ignored the fact that Illinois is one of only 
about six states in the United States which still require such a majority 
for the adoption of constitutional propositions."? This extreme minority 
position in which Illinois finds itself may be even more significant if the 
voting methods in the other states are not the same as those in Illinois. 
It is perfectly clear that the identical Illinois constitutional provision 
meant one thing, from the point of view of results, in Illinois up to 1891 
and a vastly different thing since then. So it may be that the states 
that have similar constitutional provisions have methods of voting on 
constitutional propositions that make the constitutional provision a rea- 
sonably workable one.”* 

Governor Horner denounced the Searcy-Schnackenberg statement as 
“hypocrisy.” He asserted that the constitutional convention resolution 
was not a part of House Bills 11 and 12, the modified Mayor Bills, and 
that a vote for the resolution was not a commitment to a vote for House 
Bills rr and 12."® As a matter of fact Representatives Davis and Lewis 
agreed to abandon these bills in an effort to secure the adoption of the 
convention resolution.”® If the Republican legislative leaders are going 
to permit the Chicago Tribune to formulate the policy of the Republican 
party in Illinois on this fundamental question, the voters of the state are 
entitled to be clearly informed of it in order that they can make their 
choice. In this respect it is interesting to record that the first time that 
the Mayor Bills were considered in the State Senate, Senator Searcy voted 
for them.” A change of mind came, according to a well founded report, 
after Colonel McCormick had called him over the telephone.” Further- 
more, the Mayor Bills for which Senator Searcy voted would have used 


7 See 7 State Government 264 (1934). 


8 The author hopes to be able to examine this problem sometime in the future and present 
the result to the Illinois voters. 


9 Letter to the author from Governor Horner, July 2, 1938. 


2° Chicago Tribune, June 29, 1938. The vote on the convention resolution was 86 yes to 
41 no. The yes vote was 16 less than the required two-thirds majority of 102. There are 153 
members of the House of Representatives elected. The resolution had to secure two-thirds of 
the latter figure, no matter what may be the condition of the Representatives with regard to 
the casualties of life and health. Among those voting yes was a small number of Republicans, 
including Representative Woodward, who refused to follow the Republican leaders. 


* See Journal of the Senate, p. 525 (1935). The vote occurred in the morning session which 
started at 11 A.M. and recessed at 1 P.M. Wednesday, May 8, 1935. The Senate reconvened at 
4 P.M. the same day. The second item of business was a motion by Senator Searcy to recon- 
sider the vote by which one of the Mayor Bills passed. On the next day, Senator Searcy’s mo- 
tion was considered and it was defeated. Id. p. 542. 


* See Sears, op. cit. supra note 2, at 7. 
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the party circle method of voting, both as to constitutional amendments 
and as to the assembling of constitutional conventions. 

On July 2, 1938, the Chicago Tribune in another editorial again praised 
the House of Representatives for the defeat of the resolution for a con- 
stitutional convention. A similar praise for “the House Republicans, led 
by Elmer Schnackenberg”’ appeared in an editorial July 19, 1938, entitled, 
“Republicans in the Illinois House.” 

This challenge of the Republican members of the General Assembly 
led by the Chicago Tribune was accepted by the Democrats when they 
assembled in September to formulate their state platform. According to 
the Daily News of September 8, 1938, they criticized the “reactionary 
Republican opposition” which defeated the constitutional convention 
resolution and pledged the party to continue efforts “to call a convention 
to rewrite the state Constitution.” This made a definite issue, but un- 
fortunately it was only one of many issues and it is impossible to state 
here what the last election meant in respect to this issue. We do know, 
however, that in 1934 a proposition to call a constitutional convention, 
despite the rabid assaults of the Tribune, and despite no well organized 
effort on behalf of the proposition, received the following vote: For a 
convention 691,021; against 585,879. Thus, there was a favorable majority 
of 105,142. But by virtue of the trick method of voting, to use Tribune 
language, the proposition was defeated because 1,658,292 ignored the 
proposition.” 

THE NEW YORK CONVENTION 


In 1936 there was a vote in New York upon the question, “Shall there 
be a convention to revise the constitution and amend the same?” This 
question was submitted despite the fact that since the present New York 
constitution was adopted in 1894 there had been sixty-five amendments 
to the constitution adopted. A number of amendments had also been 
rejected.** The question was submitted not by the New York legislature, 
but because of a constitutional provision requiring such a question to be 
submitted automatically every twenty years.** Thus one readily under- 
stands why New York was not suffering from an antiquated constitution 
as is the fact with Illinois. Amendments proposed in New York by the 
legislature are adopted by a majority of those voting on the question.” 

23 Illinois Blue Book, 36-9 (1935-6). 


*4 New York, Legislative Manual 191-206 (1938). In 1937 four additional amendments 
were adopted. 


+s Article XIV, § 2; see New York, Legislative Manual 188, note 24 (1938). 
* Note 25, supra. The important wording is: “‘A majority of the electors voting thereon.” 
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Those going to the polls and voting, but failing to vote upon the constitu- 
tional question, have no influence in determining the result. As far as is 
known there was no campaign made for the affirmative of the question 
submitted in 1936 of calling a constitutional convention. A moderate 
paper, the New York Times, argued that the vote should be in the 
negative because the amendment process in New York could be used as 
it had been used with great success in the past to revise such portions 
of the constitution as were in need of amendment. Despite the fact that 
the question of assembling a constitutional convention seemed to be 
without any organized support, the voters apparently surprised the po- 
litically wise by adopting the proposition and a convention was thus 
ordered to be assembled in New York. However, in stating that the 
voters did this, it is immediately necessary to qualify by explaining that 
the total number of votes recorded on the question at the November, 
1936, election was 5,518,960, but of this number 2,915,081 were blank 
and void ballots. Those voting “yes” on the question numbered 1,413,604. 
Those voting “no’’ on the question numbered 1,190,275. Thus the ques- 
tion carried even though the affirmative vote was only slightly in excess 
of 25% of the voters voting on that day and despite the fact that the 
total of the yes and no votes was over 300,000 less than the blank and 
void votes.?’ 

Was a communistic revolution on its way in New York? The resulting 
New York is precisely the type of thing that the Tribune has warned the 
voters in Illinois against and has denounced as the way towards a revolu- 
tionary government. Strange as it may seem New York proceeded in an 
orderly manner in 1937 to elect its delegates to a constitutional conven- 
tion. Despite the facts of a Democratic national administration, a tre- 
mendous expenditure of public funds, a disturbing economic condition 
in the country, and a “radical’’ mayor of New York, whom the Chicago 
Tribune does not cease to denounce, New York proceeded to elect a 
majority of its convention delegates from the Republican party and thus 
the Republican party controlled the convention. The convention met 
early in 1938 and proceeded in an orderly manner, although the product 
of the convention was a disappointment to many students of govern- 
ment. After much labor, nine different propositions were submitted to the 
voters as the work of the convention. Proposition number one was the 
omnibus amendment which contained within itself about fifty amend- 


27 New York, Legislative Manual, 1074-75; 1088-89 (1938). Observe, also, that the total 
vote on the same day for presidential candidates was 5,596,398. Under the Illinois constitution 
this larger number would be the basis, apparently, for determining whether a constitutional 
proposition had received a majority of those “voting at the election.” 
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ments to the constitution.** The other eight propositions were thought 
to be the more controversial propositions and were submitted separately. 
The members of the convention believed that if all of their work were 
submitted as a unit, the opponents of the various items in the program 
of amendment would unite in a policy of opposition, and thus defeat the 
entire work of the convention. The leaders of the Illinois constitutional 
convention of 1920-22 were so confident of their own good work that 
they ignored similar advice and submitted a new constitution as a whole 
for a single vote. The overwhelming vote of disapproval in Illinois is 
easily understood but it was very unfortunate because Illinois still labors 
with its constitution growing more out of date year by year. 

Even though the work of the constitutional convention in New York 
was disappointing to advanced thinkers and governmental reformers, 
even though partisanship displayed itself in the reapportionment of legis- 
lative districts, even though reactionaries tried to stop the march of 
administrative justice, and even though there was a combination of 
Tammany Democrats and up-state organization Republicans to prevent 
any future use of proportional representation even in local elections, the 
voters went to the polls last November and showed a very fine voting 
discrimination. This has brought forth approval from many persons as 
a vote that restores confidence in the democratic process. All of the nine 
propositions were approved except three and the three which were dis- 
approved were the ones just mentioned, to wit, apportionment, judiciary, 
and proportional representation. What was the vote, however, by which 
they were approved or disapproved? The answer should be obvious to 
those familiar with the results of voting on constitutional propositions in 
Illinois. Every one of the propositions approved received an affirmative 
vote that was less than a majority of votes recorded on the proposition, 
including blank and void ballots. They carried because they received a 
majority of the total yes and no vote. Table 1 shows the vote in greater 
detail.” 

Thus New York, at least in this particular instance, has demonstrated 
the nonsense of the Tribune’s clamor that the communists are about to 
capture Illinois and that our state constitution should not be “tampered” 
with while political and economic conditions are unsettled. It is likely 
that Illinois voters do not know much about what New York has just 
accomplished or of the eighteen amendments adopted in New York since 

28 New York Times, Oct. 17, 1938 (statement by C.I.0.). Jd. Oct. 22, 1938 (statement 
by Mayor LaGuardia). 

*9 The figures were obtained from the office of Secretary of State, Albany, New York. 
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1928 and prior to 1938. At least, if they do, they have not obtained any 
appreciable information on the subject from the Chicago Tribune. What 
New York has done so successfully is very unfavorable from the point of 
view of Tribune propaganda and has, therefore, been very largely ignored. 
The only paper in Chicago, as far as the writer has observed, that has 
appreciated what New York has done and is in favor of doing the same in 


TABLE 1 
NEW YORK VOTE, 1938 


Total Vote on F Aueiees Blank and 
Proposition - —_ Void 
Omnibus {Sf3055? 1,521,036 | 1,301,797 | 1,908,019 
Zo 100) (32.15) (27.52) (40.33) 


sslati ; 4,699,358 848 , 367 1,425,344 2,425,647 
. Legislative apportionment. . {$9335 (18.05) (30.33) (51.62) 


i 4,799,173 1, 561,846 895,382 2,251,945 
yp BR. grads conssings (S400) (33.17) (19.01) (47.82) 


; 4,797,329 1,686,056 936,279 2,084,904 
. Housing and state debt.... {gyfer (35.82) (19.80) (44.20) 


. Judiciary (administrative fi- ig ,695, 233 641 , 332 1,550,653 2,503,248 


nality) Jo(100) (13.66) (33.03) (53.31) 


HY 4,725,734 1,869,883 940,770 1,915,081 
p Raber and public week (US (30.57) (19.91) (40. $2) 


Pp tional dan {$04.34 627,123 1,554,404 2,512,607 
En) Ta (13.36) (33.12) (53.53) 


‘ [4,726,979 | 1,902,075 943, 206 1,881, 608 
p aalel eine \%{100) (40. 24) (19.96) (39.81) 


ere {4,691,844 | 1,407,056 9355744 2,349,044 
. Transit unification \%(100) (29.99) (19.94) (50.07) 


Illinois is the Chicago Daily Times which, in a discerning editorial, stated 
the following belief :*° 


Defeat of the innocuous banking amendment to the Illinois constitution simply 
because a million or so voters would not even trouble to vote on it sharply spotlights 
New York’s action. Since the last time our constitution was amended—1908—the 
New York state charter has been re-written twice and amended a score of times. 

It may be that New Yorkers’ willingness to keep their constitution in touch with 
the times is what keeps their state the leading one of the nation, and New York city 


3° “New York Shows the Way,” November 15, 1938, p. 15. Only a part of the editorial is 
printed here. The whole should be read and compared with the statement by Senator Searcy 
and Representative Schnackenberg after the adjournment of the 1938 special session of the 
Illinois General Assembly. 
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the No. 1 metropolis. Despite their hoary age, New York city and state are more alive, 
more vigorous and more progressive than Illinois and Chicago. 

Bold daring, disregard for tradition, willingness to try anything once, the spirit of 
adventure, the urge to blaze new trails are what made Chicago and Illinois great. A 
dozen or so years ago, when government’s main function was merely to police, an out- 
moded constitution meant little. But today the progress of the people, the progress of 
state and city, are inseparably allied with progress in government. 

Neither Chicago nor Illinois will ever achieve their true stature as long as their gov- 
ernment is held to a mold two generations out of date. Perhaps we cannot do what New 
York has done. But the least we can do is to make the amending process realistic and 
democratic. We should do away with the requirement that amendments must receive 
a majority of all votes cast at an election. Those too indifferent to vote on a proposition 
are not entitled to the negative vote now recorded for them. This should be the next 
amendment to our constitution. 


The recent New York vote, as indeed the general experience with con- 
stitutional propositions in New York, demonstrates the falseness of the 
claim that is sometimes made in Illinois in defense of our amending proc- 
ess under our present system of voting. The essential defect is the re- 
quirement that the Illinois constitution cannot be amended unless the 
amendment receives the affirmative approval of a majority of all the 
voters who vote on the particular day that the amendment is submitted 
to the voters. It is said in defense of this requirement, which prevails 
in only a small number of states, that voters in Illinois now understand 
that if they do not vote on a constitutional proposition they are in legal 
effect casting negative votes; that, if this were not true, they would vote 
“no” on a proposition instead of refusing to vote. This explanation is 
exploded by the New York experience unless we assume that the voters 
in New York are not as intelligent or as interested as the voters in Illinois. 
Not infrequently, amendments have been adopted in New York where the 
total vote for and against an amendment was less than the blank and 
void ballots on the amendment, to say nothing of a majority of the total 
number of votes on the particular day. Many times in New York amend- 
ments have been adopted by an affirmative vote of less than a third of 
the total number of voters who voted. Unless we assume, therefore, that 
voters in New York do not understand their method of voting, frequently 
a majority or nearly a majority of those going to the polls at a general 
election simply is not sufficiently interested in constitutional propositions 
to vote one way or the other. Perhaps that is a reflection on democratic 
government, but the fact remains that a very large percentage of voters 
will not vote on a constitutional proposition even though, as in New 
York generally, it is only necessary to have an opinion and then do the 
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very simple thing of pulling a lever on a machine. The only conclusion 
that seems to be justified is that, while of course there are some voters 
in Illinois who do not vote on constitutional propositions with the con- 
scious purpose of ignoring them in order to be against them, they consti- 
tute, nevertheless, such a small percentage of the total number of voters 
as to be of no material consequence. As long, therefore, as Illinois keeps 
its present constitutional provision for amending or calling a convention 
in combination with the present system of voting, just so long will the 
State of Illinois be in a position where for practical purposes its constitu- 
tion cannot be amended. Illinois must make its choice. 

Table 2 sets forth additional information as to voting upon constitu- 
tional amendments in New York." 


THE BANKING AMENDMENT 


As to the merits of the banking amendment submitted to the Illinois 
voters last November, there was a fair amount of controversy although 
one would not have gained that impression from the discussion of it in 
the Chicago newspapers with large circulations. As far as observed the 
only paper which afforded an opportunity to the proponents and oppo- 
nents to discuss the amendment was the Chicago Daily Times. 

At the outset it seems to be admitted by all who discussed the subject 
that the Illinois Constitution’s provision as interpreted by the Illinois 
Supreme Court is an exceedingly drastic one and that at the time the 
resolution containing the amendment passed the General Assembly there 
was a very heavy handicap upon the organization of a state bank in 
Illinois. It was stated, and apparently not denied, that since the banking 
moratorium in 1933 only five state banks had been organized in Illinois. 
Sixteen state banks had surrendered their charters for national charters; 
eighty-four more had decided to liquidate; and ninety new national char- 
ters had been issued.** Said Stelle and Lewis in their official address to 
the voters: “Only the voters can save our state banking system.” 

3 It would be tiresome to consider the vote on every proposed amendment to the present 
New York constitution since the first one was submitted in 1896. Those selected are believed 


to be a fair sample under modern conditions. The information was secured from the New 
York Legislative Manual for various years. 


# Chicago Tribune, May 1, 1938. The information was apparently furnished by Judge 
Floyd E. Thompson, chairman of the constitutional amendment committee. The same in- 
formation as a quotation from Judge Thompson appeared in the Chicago Daily News, April 29, 
1938. The Address to the Voters signed by John Stelle, President of the Senate, and Louie E. 
Lewis, Speaker of the House, stated that prior to the passage of the resolution containing the 
banking amendment, only three state banks had been organized since March, 1933. During 
the same time sixteen state banks had been converted into national banks and eighty-six new 
national banking charters had been issued in Illinois. 








TABLE 2 


Year, Number Total Vote on 
and Subject Proposition 


1920: 
1. Civil Service preference to 
veterans (100) (34.98) 


4. State contract debts to { ,046, 522 959,454 313,512 
suppress forest fires Bi(108) (31.49) (10. 29) 


1931: 
1. Federal census rather than 
state census as basis for { » 277,082 924,228 335,206 
legislative districts B10) (28.2) (10. 23) 


2. Legislators may accept 
civil appointments during { 3 269 , 686 424,522 700,177 
\Jo(100 (12.98) (21.42) 


1932: 
1. Use of Forest Preserve for| {4,669,743 693,542 1,326,500 
recreation purposes J(100) (14.85) (28.41) 


1933: aid 
1. Method of ascertaining 
compensation for private 
property taken for public {§ 18, 101 1,113,371 443,326 
Siros) (25.78) (10.27) (63.95) 


. Preference for disabled) {4,319,690 755,675 939,036 2,624,979 
veterans in civil service. . . Siroc) (17.49) (21.74) (60.77) 


. Use of Forest Preserve for (ggt5375? 1,099,390 492,424 2,723,929 
highway purposes Jo(100) (25.47) (11.41) 
1935: TU, 
1. Organization, government| [4,051,848 1,288,207 499,332 
and officers of counties. . . %(100) (31.80) (12.32) 


. Non-unanimous jury ver- 4,048,575 1,150,687 480, 340 
dicts in civil cases %(100) (24.82) (11.86) 


. Liability of stockholders’ {gpesosrs 1,086, 701 538,442 
nks %(100) (26.83) (13.29) 


Increasing term of Gover- 
nor and Lieutenant-Gov- {ggfoents? 842,980 503,656 
Zo 100) (19.57 (11.70) 


. Member of Assembly 2 {$300,052 856,818 463,074 
Jo( 100) (19.92) (10.77) 


. Defendants waive jury 
trial except where punish- {yer3y48 721,540 550,207 3,041,311 
able by death %(100) (16.73) (12.76) (70.51) 


. May sheriffs succeed {4318882 697 ,007 610,515 3,011, 360 
Jo(100) (16.14) (14.14)— (69.73)— 

. Prescribing the jurisdic- 

tion and powers of the| [4,303,835 551,569 636,938 3,115,328 

N.Y. City Court J(100) (12.82) (14.80) (72.38) 
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However, is there any evidence that a loss of our state banking system 
would be undesirable? It is the belief of the author that the United States 
would be better regulated if all commercial banking, at least, was con- 
fined to the national banking system and if all commercial state banks 
were gradually liquidated. Commercial banking is a very significant fac- 
tor in the maintenance of a strong national currency system. In any event 
those who believe in only one system of banking were justified in voting 
against the banking amendment except for one difficulty. Even though 
the ideal may be an exclusive national system of banking, still that is not 
going to be accomplished in any material way by simply preventing Illi- 
nois from having an adequate state banking system as long as the rest of 
the states in the Union have their own banking systems. Nevertheless, the 
belief that the national government has adequately provided for banking 
may have caused either opposition or indifference to the amendment. 

One objection that was raised in the campaign to adopt the amend- 
ment had the support, for a time at least, of a group of bankers in Chi- 
cago calling themselves the independent bankers. On their behalf, Carl 
Kuehnle, president of the Central National Bank, appeared before the 
City Club of Chicago in October, 1938. At that time, he was considerably 
aroused over a fear that the banking amendment, by eliminating the 
referendum provision in the present constitution, was a scheme for bring- 
ing in chain banking. The independent bankers were not heard from after 
this debate before the City Club. It is possible that they became recon- 
ciled to the amendment. It is impossible to understand why there should 
have been a reasonable fear that the elimination of the referendum device 
would lead to chain banking. Perhaps it was the same old story that 
whenever a constitutional provision is presented somebody can produce 
at least one bogey and, of course, it is impossible to say that there is ab- 
solutely no danger in any respect with any constitutional proposal. The 
sky is the limit when political action is involved. Nevertheless, there 
seems to be no reasonable basis for assuming that the General Assembly 
of Illinois would vote in favor of a scheme of chain banking by two-thirds 
vote of each house when such a scheme would be one opposed to the 
wishes of the voters in Illinois. 

The banking amendment was opposed by the Chicago Federation of 


33 Observe that section 5 of Article XI of the Illinois Constitution provides that: “No Act 
of the General Assembly authorizing or creating corporations . . . with banking powers. . . 
nor amendments thereto, shall go into effect ..., unless the same shall be submitted to a 
vote of the people at the general election next succeeding the passage of the same, and be ap- 
proved by a majority of all votes cast at such election for or against such law’’ (italics added). 
This provision does not require an affirmative vote of a majority of all the voters who vote in 
a general election as is required in Article XIV of the Illinois Constitution. If such had been 
required, can anyone imagine what would be the condition of our state banking system today? 
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Labor. It unanimously adopted a resolution that recommended a nega- 
tive vote on the amendment. It is believed that the chief reason for this 
opposition was a feeling of antagonism between organized labor and the 
banking fraternity.*4 

One of the main points made in the Federation News was that the 
abolition of the present referendum provision in the Illinois Constitution 
on banking legislation would be wrong because it represented retrogression 
from the ideal of democratic government. It is rather odd in Illinois to 
hear of the great value of a referendum provision in the Illinois Constitu- 
tion. It contains no general referendum and no initiative provision. The 
Illinois constitutional convention of 1920-22 defeated a proposal or initia- 
tive and referendum. So it would not have been entirely consistent with 
our present state policy for the banking amendment to have been op- 
posed in Illinois because it abolished a referendum on only banking legis- 
lation when no other legislation is subject to that process. This disparity 
in political policies was no sufficient reason against offering this argument 
for defeat of the banking amendment. But why should banking legis- 
lation be singled out for an automatic referendum? There is the rub. 
Banking legislation is oftentimes complicated and is not the type of 
legislation that normally can be understood by the average voter faced 
with a very long ballot and expected to elect a large number of officials. 
It is not believed that an automatic type of referendum on any category 
of legislation can be justified. Referendums should be confined to legis- 
lation of an unusual character in the sense that it arouses a significant 
belief that it is bad policy. This can be tested to some extent by re- 
quiring that a law in order to be referred must be brought to the atten- 
tion, and the referendum secure the approval, of a certain percentage of 
the electors. To take an automatic referendum on banking legislation out of 
the Illinois Constitution may not, it seems, be denounced as a reactionary 
manifestation or as a defeat, as far as it goes, of the democratic process.** 

It is not a matter of surprise that Labor’s Non-Partisan League opposed 
the banking amendment for a reason that differs sharply from the one just 
considered. The league objected to the provision in the banking amend- 
ment that required a two-thirds vote of both houses of the General 
Assembly before banking legislation could be passed. The objection was 
that this gave a minority the power to block future banking legislation. 

34 See statement by Mr. John J. Walt, in Chicago Times, October 23, 1938, p. 12 and an 


article by the same author entitled, Banks Fought Building Trades, in Federation News, Oc- 
tober 1, 1938, p. 11. 


35 See Proceedings of the Illinois Constitutional Convention, 1920-22, pp. 239-342, 2522} 
Should the New Constitution Be Adopted and Why? statement of Edward F. Dunne, Chi- 
cago, 17 Ill. L. Rev. 306, 307 (1922). 
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No objection to the removal of the automatic referendum was stated.* 
The point seems well taken. Perhaps, if the two-thirds provision had 
not been placed in the proposed amendment, the Chicago Federation of 
Labor would have objected even more strongly to the amendment on 
account of the elimination of the referendum. There seems to be no satis- 
factory reason why banking legislation should not be subject to the ordi- 
nary rule of the constitutional majority that prevails in legislative mat- 
ters. It is no more important than other types of legislation. The citi- 
zens of Illinois must take their chances with their General Assembly and 
there seems to be no reason why banking legislation is in a peculiar posi- 
tion. It would be interesting to know whether any state in the Union 
has any requirement that banking legislation must secure a two-thirds 
majority. One may guess that the Illinois bankers in the future will not 
deny the validity of this objection, at least in theory. The excuse for 
placing the two-thirds provision in the amendment was to neutralize 
objections to the abolition of the referendum provision.*7 

The banking amendment was known as the amendment that would re- 
move “double liability” from the stockholders of state banks where the 
banks were liquidated and there was insolvency. Apparently this was 
the chief motivating force in the effort to secure the amendment. Con- 
gress in 1933 abolished double liability as far as national banks were con- 
cerned.3* New York did likewise in 1935%® and the general tendency of 
states which had double liability requirements has been to abolish them.*° 
As far as is known no state except Illinois has defeated an amendment to 
remove double liability. In Illinois double liability has been fastened 
upon the stockholders of state banks in a rigorous form by the Illinois 
Supreme Court.* 

At the time the banking amendment was submitted to the voters by 
the Illinois General Assembly it appeared that generally at least only 


3 Mimeographed letter dated October 21, 1938. Some comment of the same sort appeared 
also in the Federation News previously cited. 

37 A campaign document of the Constitutional Amendment Committee stated, ‘““Where the 
concurrence of two-thirds of the total number of representatives elected by the people is re- 
quired before change is made in the laws, it is not likely that changes inimical to the interests 
of the people will be made.” 


38 This was stated in the campaign literature and is generally believed. But from a copy of 
a letter written by Leo T. Crowley, chairman of the Federal Deposit Insurance Corporation 
printed in The Federation News, September 24, 1938, the following is quoted with italics added: 
“Double liability of stockholders in most national banks has been eliminated.” 

39 New York Legislative Manual 206 (1938). 


4° The Constitutional Amendment Committee asserted with no apparent denial that after 
Congress acted in 1933 twenty-nine states repealed their double liability requirements and 
that ten other states had had no similar provision for many years. 

* Sanders et al. v. Merchants’ State Bank of Centralia ef al., 349 Ill. 547, 182 N.E. 897 
(1932). 
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foolish or ignorant persons would care to be stockholders in new Illinois 
State banks. Furthermore, it seems to be agreed that despite the rigors of 
the double liability system in this state the amount recovered through this 
provision for the benefit of the depositors was of no appreciable conse- 
quence in the paying of the claims of the depositors.# 

The liability of stockholders of state banks in states with a double 
liability requirement was greatly altered in the spring of 1938 when Con- 
gress passed an amendment to the act creating the Federal Deposit In- 
surance Corporation. By this amendment the stockholders in Illinois 
State banks which insured their deposits with the Federal Deposit Insur- 
ance Corporation will be relieved from stockholders’ individual liability, 
except for the amount that was unpaid upon the stock, to that corpora- 
tion in case a bank becomes insolvent and ceases to conduct its business.‘ 
And in the latter event, the Federal Deposit Insurance Corporation pays 
the depositors dollar for dollar up to a maximum of $5000. Thus it ap- 
pears that an insured state bank will have all of its depositors with $5000 
or less on deposit paid by the Federal Deposit Insurance Corporation. 
Once paid there seems to be no basis upon which the depositors could 
make any claim against the stockholders of the bank. So, by this pro- 
vision, despite the Illinois constitutional provision, stockholders in Illinois 
state banks are relieved from double liability provided that they insure 
with the Federal Deposit Insurance Corporation. This does not apply 
as to that part of a deposit in excess of $5000 but probably such deposits 
are not common except in cities where other banks are available. It was 
stated and not denied during the campaign that all but fifteen or sixteen 
Illinois state banks were insured with the Federal Deposit Insurance 
Corporation and that 98% of the deposits in insured banks were covered 
by the insurance.‘4 Why was there any further interest by the bankers 
in the adoption of the proposed amendment after Congress passed the 
amendment to the Federal Deposit Insurance Corporation act? No en- 
tirely satisfactory answer can be made to this question. 

# The Constitutional Amendment Committee stated in a campaign document: “In the 
recent banking disaster about 16% of stockholders’ liabilities was collected in Illinois. This 
furnished only a small part of the fund from which depositors were paid; in fact, less than two 
cents on the dollar. The comptroller of the currency reports that the amount resulting from 


stockholders’ liability in all national bank failures, in good times and bad, has yielded less 
than nine per cent of the total finally available for distribution and expenses of liquidation.” 

43 H.R. 7187, and statement by Mr. Frank C. Rathje, in Chicago Daily News, May 6, 1938. 

44 Before the City Club and in the Federation News, Mr. John J. Walt objected to the fol- 
lowing statement by the Constitutional Amendment Committee: “This gives full insurance 
to more than 98% of all depositors in all banks in Illinois.” He complained that this was a 
distortion of the statement by Leo T. Crowley of the Federal Deposit Insurance Corporation 
that “‘more than 98 per cent of the depositors in insured banks are fully insured”’ . . . . Federa- 
tion News, Sept. 24, 1938, p. 12. City Club Bulletin, Vol. 5, No. 29, October 17, 1938. 
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It is, of course, true that another Congress may repeal the amendment 
just discussed and thus leave Illinois state bank stockholders subject to 
double liability. But this is not at all likely and it would seem to be time 
enough to act when the occasion arises, except for the fact that it takes 
time to secure the adoption of a resolution for a constitutional amend- 
ment and to present it to the voters. This may explain why the Illinois 
state bankers would be interested in having the proposed amendment 
adopted, but does it explain why they were so extremely anxious to have 
it adopted? Their anxiety was evidenced by the fact that they raised a 
large sum of money and made strenuous efforts to obtain a ratification of 
the amendment.‘ 

There is another possibility but from the standpoint of human psy- 
chology it approaches the ridiculous. Apparently depositors in an Illinois 
state bank which has closed its doors could refuse to take money avail- 
able through the Federal Deposit Insurance Corporation and insist upon 
suing stockholders on the double liability provision. 

There was some suggestion that the banker’s intense interest in the 
proposed amendment was motivated by the following possibility. If the 
banking amendment had become a part of the Illinois Constitution and 
thus the stockholders in state banks had been relieved of double liability, 
what would there have been to have prevented state banks, not members 
of the Federal Reserve System, from withdrawing from the Federal De- 
posit Insurance Corporation and thus saving the very considerable ex- 
pense of carrying the deposit insurance? 

Apparently the best answer that can be made to the last stated objec- 
tion is that national banks and state banks which are members of the 
Federal Reserve System must carry Federal Deposit Insurance Corpora- 
tion insurance. Such banks are widely scattered and perhaps in most 
counties in Illinois these banking facilities would constitute competition 
that would force other state banks to carry Federal Deposit Insurance 
Corporation insurance. Probably this would not have worked out as 
perfectly adequate assurance, but it seems that when considering the 


4s It was stated during the campaign by Judge Thompson that the organization of state 
banks in sixty-one Illinois towns depended upon the adoption of the amendment. Mr. Oscar G. 
Mayer, president of the Chicago Association of Commerce, in appealing for a favorable vote, 
stated that the smaller capital requirements for a state bank “and other equally vital circum- 
stances” make a state bank “the natural banking unit to serve the smaller community.” 
Chicago Tribune, Nov. 6, 1938. Sed Quaere. In its own literature the Committee for the 
amendment stated that in a place with 6,000 or less, $50,000 was the minimum capital for 
either a state, or a national bank. The difference is in places with over 6,000 and less than 
10,000 inhabitants. In such places the Committee stated that a state bank need have only 
$50,000 capital but a national bank must have $100,000 capital. There is reason to doubt that 
a community of more than 6,000 but less than 10,000 cannot raise the required capital for one 
national bank, to say nothing of a state bank, which by insuring with the Federal Deposit In- 
surance Corporation, will free its stockholders of double liability. 
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question as a whole, the proposed amendment did not give a significant 
opportunity for state banks to relieve themselves from double liability 
and deposit insurance at the same time.** 


THE CAMPAIGN 
The campaign for the amendment was well organized and carried on 
vigorously. The sad fact that confronts the citizens of Illinois who are 
interested in an efficient state government is that despite the well or- 
ganized campaign, the amendment was overwhelmingly defeated from 
the point of view of the constitutional majority that is required to 
adopt an amendment. In view of this it becomes more clear than ever 


TABLE 3* 
Total Vote 


Cast at 
Election 


Year and 
Amendment 


Necessary Aisiboas Not 
Majority 6 Voting 


{3,274,814 1,637,408 | 922,237 352,428 | 2,000,149 
\Fo( 100) (so+) (28.1 10.8) (61.9) 


* The figures were secured from the office of the Illinois Secretary of State. 


that Illinois faces governmental stagnation because of its antiquated and 
practically unamendable constitution. This should be a question of 
great concern for all who have a vision for the future. Illinois cannot pro- 
ceed under its present constitution with the present method of voting 
without paying increasing penalties. For a long time it has been paying 
a heavy penalty. The condition will grow worse until there is a thorough 
revision of the Illinois Constitution or, at least, of Article XIV so that 
changes in the Constitution can be secured. 

On the day before the election last November the author wrote to 
Judge Floyd E. Thompson, chairman of the Constitutional Convention 
Committee, and announced a plan to write an article on the banking 
amendment whether it won or lost. The question was whether there 
could be secured from the committee the facts concerning the commit- 
tee’s activities. Among other things inquiry was made whether the com- 
mittee would be willing to state the amount of money that was expended 
in the campaign and how it was spent. The inquiry was prompted by no 
idle curiosity, but by the thought that it is of great public importance for 
the people of Illinois to know just what has been done to secure the adop- 
tion of an amendment, even though the effort was a dismal failure. 


4 See the report of Judge Thompson’s speech in the Chicago Daily News, October 17, 1938. 
He thought it “reasonably certain” that if the amendment carried, the General Assembly 
would pass an act to continue double liability on stockholders in banks which refuse to carry 
deposit insurance. 
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Judge Thompson replied courteously that the committee would be glad 
to cooperate except as to the amount contributed and by whom and for 
what spent. Accordingly, there can be no statement here of all of the 
facts as to expenditures. The facts which were known as well as those 
disclosed here account for a great deal of the expenditure. However, it 
was stated and not denied during the campaign and it may be regarded 
as a reasonably accurate political fact that the committee’s goal was 
$100,000. This was stated in the debate before the City Club in October. 
A representative of the Constitutional Amendment Committee was pres- 
ent and he stated that at that particular time about $80,000 had already 
been raised. There is no disposition to deny what Judge Thompson had 
stated that the sum spent was not too large in view of the task of inform- 
ing the voters of the merits of the amendment. More important was the 
necessity of arousing enthusiasm in order to persuade the ignorant and 
indifferent to vote favorably. 

Some discussion arose during the campaign about the expenditure of 
funds. Not much was made of it. So far as observed the metropolitan 
press was favorable to the amendment and aside from the Chicago Times 
it was inclined to suppress criticism of the amendment. However, there 
appeared in one paper a letter that questioned the right to make the large 
expenditures. In responding thereto, Judge Thompson replied as fol- 
lows: 

BANK AMENDMENT 

We are glad to tell A.S.T. and all others who are interested that the fund being 
used to finance the campaign of education concerning the proposed constitutional 
amendment has been contributed principally by stockholders in our state banks 
throughout Illinois. There are several thousand of these and the individual contribu- 
tions have been small. The total fund amounts to much less than 2 cents for each voter 
in Illinois, and all of it is being spent for publicity. No poll workers are being hired 
and no money is being spent improperly to influence the result. More than a thousand 
men and women representing every county in the State of Illinois and every group of 
our citizens are members of our committee. The private and public lives of these 
citizens are well known and should be sufficient proof that they would not lend them- 
selves to sponsoring a measure which they did not sincerely believe to be for the public 
interest. 


Fioyp E. THompson, Chairman 
Constitutional Amendment Committee” 


47 Chicago Daily News, November 2, 1938. A similar letter from the same author appeared 
in the Chicago Tribune. How many voters are there in Illinois? The total vote cast at the elec- 
tion was 3,274,814. If the total number of “voters” in the state is assumed to be 4,000,000 the 
“fund” would appear to have been “much less” than $80,000. This is the amount that Colonel 
Edens, a representative of the Committee, stated in the first part of October at the City Club 
as already subscribed. However, he stated that the goal was $100,000. At the same meeting, 
Mr. Kuehnle stated that the First National Bank of Chicago had donated $10,000. Why? Pre- 
sumably to please Illinois state banks which were its customers. 

The United Depositors’ Association of Illinois, Harold N. May, chairman, 185 N. Wabash 
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A question arises, however, whether Judge Thompson’s assurance is 
entirely in accord with what is now an apparently accepted political fact 
as to one particular expenditure. Late in the campaign the author re- 
ceived a communication from a friend who was traveling over the state 
making political speeches and talking with persons active in political 
affairs. The information was that he had seen a check in favor of the 
Democratic organization of a certain county down state. The amount 
for which the check was drawn represented $1.00 for each election pre- 
cinct in that county. He also informed the author that it was his informa- 
tion that the policy was to send a check to both the Republican and the 
Democratic organizations in the down state counties. What was expected 
from these political organizations is not clear. The best guess is that the 
money was to be used by the chairmen of the organizations, as they saw 
fit, to advance favorable action on the amendment. 

The author has been informed by a person high in political circles 
that in Chicago a check was sent to each ward committeeman on the 
basis of one dollar for each precinct to pay for the distribution of sample 
ballots marked favorably to the amendment. Previous to this action of 
making cash contributions, the committee had sought to obtain the in- 
dorsement of the banking amendment by the Democratic party in its 
state platform. This was refused by the Democratic party and the author 
was informed that it was largely due to the opposition of Governor Horner 
to such an indorsement. Later an attempt was made to obtain an indorse- 
ment of the Democratic county central committee for Cook County and 
it was again refused. Thus, as the author was informed, the Democratic 
sample ballots which were distributed in Chicago did not have a cross 
favorable to the amendment, but the proposition was printed without a 
cross opposite the word “‘yes”’ or the word “‘no.”” However, the informa- 
tion available is that the committee obtained the indorsement of the 
amendment in the Republican state platform and also obtained the in- 
dorsement of the Republican county central committee for Cook County 
and that the Republican sample ballots in Cook County were marked with 
a cross opposite the word “‘yes” on the banking amendment. The sample 
ballots seen by the author in the neighborhood of his residence were of 
Ave., Chicago, IIl., carried advertisements in the large Chicago newspapers in favor of the 
banking amendment. The Better Government Association of Illinois endorsed the amendment 
and marked its sample ballot accordingly. These activities cost money. In addition it has been 
reported to the writer that a fund was raised in Adams County (Quincy) and that $300 was 
donated to one major political organization and $250 to another. No information concerning 
other local funds has been received. 

Observe that Judge Thompson stated in his letter that “no poll workers are being hired.” 


...+ That raises a question. Assuming that the committee made contributions to political 
organizations, what was the quid pro quo? 
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this sort, to wit: the Democratic sample ballot unmarked and the Re- 
publican sample ballot marked in favor of the amendment. 

Such is the danger of money in political campaigns. No one can prove, 
as far as is known, that the Republican party was influenced in favor of 
the amendment by the donations that apparently were made, or by any 
promises that they would be made. But what can be said of a constitu- 
tion that is so difficult to amend that resort is had to the expenditure of 
funds in this way as a method of normally securing a constitutional 
amendment? The answer seems to be that it is an exceedingly undemo- 
cratic process. The expenditure of a large amount of money in this cam- 
paign for the banking amendment, and particularly expenditure of money 
by sending it to party representatives, would have left an impression, if 
the amendment had carried, that the Illinois Constitution can be amended 
in favor of those who can afford to pay the bill and cannot be amended 
for those who do not have the necessary funds. 

In addition to the money spent by sending it to political persons, it 
is of significance to present the favorable auspices under which the bank- 
ing amendment was submitted to a vote. Apparently an advertising ex- 
pert was hired and many advertisements appeared. They were presented 
very attractively and various advertising mediums were used. There was 
practically no organized opposition to the amendment and what little 
there was received very little public notice. The favorable circumstances 
under which the campaign was conducted are shown also by the answers 
in the following questionnaire, which was submitted to Judge Thompson 
as chairman of the Constitutional Amendment Committee: 


Q. In how many newspapers were advertisements favorable to the amendment 
placed? 

. About 750. 

. In how many newspapers were more than one advertisement placed? 

. About 750. 

. In how many counties were local committees formed? 

. 70. 

. How many speakers were engaged who made at least one speech favorable to the 

amendment? 

. We hired one professional speaker who filled about 50 engagements before women’s 
clubs, civic clubs, etc. Judge Thompson made about a dozen major speeches before 
important organizations. We have no record of addresses arranged locally. 

How much radio time was consumed in talks favorable to the amendment? 

. Seven addresses on large stations and 40 on small local stations—15 minutes each. 
Were there any radio talks unfavorable to the amendment? 

. Not that we know of. 

How many newspapers opposed the amendment? 

. Only four, that we know of. 

. How many newspapers favored the amendment? 


CPrPOroOro 
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. Practically all of them, but not all took strong editorial stands, and we have no 
record of those that did. We have about 100 clippings of favorable editorials. 

. How many bill boards were used to advertise the amendment? 

. About 100. 

How many organizations adopted resolutions favoring the amendment? 

About 24 important ones—many local ones not reported to us. 

How many organizations opposed it? 

. Two that we know of. 

. How many thousand pieces of literature were printed favorable to the amendment? 

. About 5 million. 


>OPrPOPOPO 


What more could a committee do to secure the attention of the voters 
so that they would at least express themselves one way or the other on 
the ballot? Despite all of this effort and despite the large expenditure of 
money, the amendment failed by an overwhelming “constitutional” ma- 
jority. This seems to mean just one thing, to-wit: Illinois cannot reason- 
ably hope under the present method of voting to reform its Constitution 
within any predictable future time. 

To the credit of the committee in charge of the banking amendment 
it should be said that there is no evidence available that it offered any 
prizes to the precinct captains as is reported to have been offered in 1908 
to obtain a favorable vote of a majority of all votes cast in that general 
election. That certainly is a vicious scheme that can only be condemned. 
No wonder that Judge Thompson was discouraged by the result.** Not 
long after the amendment was defeated, it was reported that Judge 
Thompson was contemplating a suit based on the proposition that the 
banking amendment had been adopted as a part of the Illinois Constitu- 
tion because it received a large majority of those voting on the proposi- 
tion, and that it could not be considered as having been defeated because 
of the failure of more than half of the voters who cast ballots at the elec- 
tion to vote on the proposition.*® The Chicago Daily Times*® was much 
pleased to learn of the proposed suit. It is a matter of regret that at the 
time of this writing no such suit has materialized. 

By reason of a previous decision in the Supreme Court of Illinois, there 


48 The Chicago Tribune on Nov. 11, 1938, following the election, stated in an editorial: 
“Judge Thompson and those who were associated with him in the campaign for the amend- 
ments have no reason for discouragement The question can be put before the voters 
again four years from now, and if the campaign is continued there is every reason to expect 
that the amendments will be approved when next presented.” . . . . Is the Tribune “kidding” 
the public or itself? 

49 Chicago Tribune, November 20, 1938. 


s° Editorial, December 6, 1938. After an approval of a statement of the Indiana Supreme 
Court that “progress in popular government should not be at the mercy of those who have 
no interest in the problems of government” the editorial continued: “Much more is at stake 
in Judge Thompson’s possible suit than only the banking amendment. We hope that he 


will go through with it. The Illinois Supreme Court ought to have another opportunity to 
review the matter.” 
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was no reason to think that Judge Thompson had much of a chance to 
secure favorable action from that court.** Indeed it seems that he would 
be “playing” a very long shot. However, courts do render occasionally 
very unexpected decisions, and there is always a chance, at least, that the 
Supreme Court itself will cut the Illinois Gordian Knot by changing its 
point of view. Not long after Judge Thompson’s idea was published, the 
Chicago Tribune, realizing, perhaps, the danger of an income tax, gave to 
Judge Thompson editorial advice that he had better be a good boy and 
cease to rock the boat: 


MINORITY AMENDMENT 


Former Justice Floyd Thompson would do well, we think, to ponder thoroughly— 
before action—his intention to urge the state Supreme Court to hold that the banking 
amendment received the required number of votes at the late election. The amendment 
received a majority of the votes cast on the amendment but this number was not a 
majority of all votes cast at the election. The Supreme Court held twenty years ago 
that the proposed amendment must receive such a majority, not merely a majority 
of votes cast on the proposition. 

The reasoning of the established rule seems to us wise and in accord with public 
policy. It considers that the fundamental law of the state should not be changed by 
minorities and that if a majority of voters who are interested enough to vote at an 
election are not willing to express their opinion on a proposed amendment the amend- 
ment had better at least be postponed for further consideration. 

There always are impatient minorities seeking to make constitutions more easily 
amendable. Some proposals to this end have seemed plausible to many, but to make 
the Constitution amendable by a bare majority of votes cast upon a proposal would 
deprive it of its character as fundamental law, which, if we are to have any stability 
at all, ought not to be put at the mercy of organized minorities however reputable and 
conscientious. The Tribune favored the adoption of the banking amendment but it 
does not think it is worth the price proposed. 


In conclusion, a few questions are presented. Have about forty-two of 
our states lost their fundamental law? Are they at the mercy of “‘organ- 
ized minorities’? Or is “The World’s Greatest Newspaper” suffering 
from selfishness or a fear psychology or both? Must the voters in Illinois 
admit the truth of a statement by a political scientist: ‘The state would 
probably be better off than at present if it simply repealed its Constitu- 
tion and operated with none at all’’?53 

St People v. Stevenson, 281 Ill. 17, 117 N.E. 747 (1917): “We conclude that section 2 of 
Article XIV requires for the adoption of a proposed amendment to the Constitution a majority 
of the votes of all the electors voting at an election at which members of the General Assembly 


are elected, and not, as contended by appellants, a majority of the votes cast for members of 
the General Assembly.” Carter, C. J., and Cartwright, J., dissented. 


% November 26, 1938. The Federation News, December 3, 1938, had an editorial entitled: 
‘*Thompson Better Leave Well Enough Alone.” But this editorial is poorly written and its 
reasoning is not clear. 


53 DeLong, States Rights and the State Executive, 33 Ill. L. Rev. 42, 44 (1938). 
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NOTES 


CONTRACEPTIVES AND THE LAW 


I 


Few statutory restrictions on the advertisement and distribution of contra- 
ceptives in the United States appeared until the Civil War period.' The enact- 


* See Ohio Laws 1862, p. 63; N.Y. Laws 1868, c. 430. Although contraceptive techniques 
were applied in the ancient western world, no legal problems appear to have been raised prior 
to an inconclusive discussion of the use of the sponge as a contraceptive which is found in the 
Talmud and dated in the second or third century. See Himes, A Medical History of Contra- 
ception c. 2-4 (1936). The Catholic prohibitions are traced to the writings of Aquinas. Ryan, 
Aquinas, 2 Enc. Soc. Sci. 147, 148 (1930). The socio-philosophical justification of the birth 
control movement in modern times is founded on the writings of Malthus. See Malthus, 
Essay on Population (1803). The earliest attempt in England to check the distribution of 
contraceptive information by bringing it within the category of obscene libel was the case of 
Bradlaugh v. The Queen, L.R. 3 Q.B. 607 (1878) reversing L.R. 2 Q.B. 569 (1877). The con- 
viction was reversed on the ground that the indictment failed to set out the exact words of the 
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ment by Congress of the Comstock Act? in 1873 gave impetus to state legisla- 
tion, some of which was modeled after the federal act. The principle purpose 
of the statutes was generally to suppress the traffic in pornographic materials, 
and apparently the restrictions as to contraceptives were thought to be inci- 
dental to this purpose. Today, a majority of the states have statutes restrict- 
ing in terms the distribution of contraceptives;’ almost every state has an ob- 
scenity law which may be interpreted to apply.‘ 

In its original form, the Comstock Act prohibited the mailing or importa- 
tion of contraceptive articles. In 1897 the prohibition was extended to the 
deposit of such articles with a common carrier.’ The broad powers of Congress, 
to exclude from the mails articles or publications deemed injurious to health 
or morals, sustain the first prohibition.* Insofar as contraceptive articles are 
immoral or harmful it seems clear that they may be excluded from interstate 
commerce’ and a fortiori, their importation may be prohibited.* Where articles 
are not harmful or immoral, there is authority that they may not be excluded.® 
State regulation is based on the general power to make regulations of public 
morals,?° 

Whether such statutes, if they prohibited physicians from giving advice 
necessary to maintain the health of their patients, would contravene guaranties 


libel, and later prosecutions on this ground have been rare. But see Himes, A Medical History 
of Contraception 240 (1936). See also Albutt v. General Council of Medical Education and 
Registration, L.R. 23 Q.B. 400 (1889). For a summary of the laws of various foreign countries 
as to contraceptives see Gaylord, Laws for Regulation of Births, Nat’l Conference of Social 
Work, 136 (1931). 

217 Stat. 598 (1873), 18 U.S.C.A. §§ 334, 512 (1927). The circumstances surrounding the 
enactment are discussed in Dennett, Birth Control Laws 21-3 (1926). 

3 For an analysis of the statutes, see 45 Harv. L. Rev. 723 (1932). The statutes are collected 
in Committee on Federal Legislation for Birth Control, Laws Concerning Birth Control (1929) 
and in Ruppenthal, Criminal Statutes on Birth Control, 10 Journal of Criminal Law and 
Criminology 48, 51-61 (1919). 

4 Lanteen Laboratories v. Clark, 294 Ill. App. 81, 92, 13 N.E. (2d) 678, 682 (1938). 

5 29 Stat. 512 (1897), 18 U.S.C.A. § 396 (1927). 

6 Ex parte Jackson, 96 U.S. 727 (1877). See especially at 736 the dictum sustaining the then 
recently enacted Comstock Act. See also 2 Willoughby, Constitution of the United States 
§ 658 (2d ed. 1929). 

7 United States v. Popper, 98 Fed. 423 (Cal. 1899). The court assumed in this case that the 
power to exclude articles from interstate commerce was as broad as the regulatory power. 
Although this view may be questioned, the power to prohibit interstate commerce in immoral 
or dangerous articles, or for immoral purposes has often been sustained: Lottery case, 188 U.S. 
321 (1903) (lottery tickets); Hipolite Egg Co. v. United States, 220 U.S. 45 (1911) (adulterated 
eggs); Hoke v. United States, 227 U.S. 308 (1913) (white slave traffic). 

§ 2 Willoughby, op. cit. supra note 6 at § 417. 

* Hammer v. Dagenhart, 247 U.S. 251 (1918). 

** Commonwealth v. Allison, 227 Mass. 57, 116 N.E. 265 (1917). See also McConnell v. 
City of Knoxville, 172 Tenn. 190, 110 S.W. (2d) 478, 113 A.L.R. 966 (1937). 
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of the Fifth or Fourteenth Amendments with respect to deprivation of life or 
liberty without due process of law, is a more difficult constitutional question. 
In construing the federal statutes, it has not been necessary to pass upon this 
question because the courts have implied an exception to the general prohibition 
in favor of legitimate medical practice." That the words of the statute justify 
such an exception has been questioned.” It is perhaps significant that an exemp- 
tion in favor of medical practice was deleted from the original Comstock Act 
prior to its enactment." The exception is probably best explained as a recogni- 
tion by the courts that it is unwise to hamper physicians in this manner." 
But such considerations did not move the court in Commonwealth v. Gardner." 
This was a prosecution of a physician, nurse, and social workers employed by 
a birth control clinic, for the sale of a contraceptive device contrary to the 
state statute." Although the language of the Massachusetts statute is similar 
to that of the Comstock Act, the court found that the state law was “plain, 
unequivocal, and peremptory’”’ and that hence no exception was justified. The 
federal cases were in part distinguished and in part disapproved."* The consti- 
tutional question with regard to physicians was brushed aside by citation of 
Commonwealth v. Allison” where that specific question does not appear to have 
been raised and by citing two Supreme Court cases®” in which it was questioned 
whether there was a legitimate medical use for intoxicating liquors. 

In dismissing the appeal,” for want of a substantial federal question, the 
Supreme Court also cited one of the latter cases” and in addition Jacobson v. 
Massachusetts.?3 There the court held a compulsory vaccination statute con- 
stitutional, but said that it could not be applied against individuals whose 
health would thereby be injured.*4 If contraceptives are generally conceded 
by physicians to have a legitimate medical use and their denial to a patient 
would involve injury to health,?5 it is believed that these cases indicate that a 

™ Bours v. United States, 229 Fed. 960 (C.C.A. 7th 1915); Davis v. United States, 62 F. 


(2d) 473 (C.C.A. 6th 1933). Prior to the recent federal cases, the Comstock Act was generally 
thought to apply to medical practice. Cf. Dennett, op. cit. supra note 2, at 5-6. 


2 See the concurring opinion of L. Hand, J., in United States v. One Package, 86 F. (2d) 737, 
740 (C.C.A. 2d 1936) cited in Commonwealth v. Gardner, 15 N.E. (2d) 222, 224 (Mass. 1938). 


13 Cong. Globe, Feb. 20, 1873, p. 1525. But the short discussion there shows that the effect 
of the amendment was not clearly understood. 


4 Abortion statutes have been similarly interpreted. See 6 Univ. Chi. L. Rev. 109 (1938). 
*S 15 N.E. (2d) 222 (Mass. 1938). © Mass. Gen. Laws 1932, c. 272 § 21. 
77 Commonwealth v. Gardner, 15 N.E. (2d) 222, 223 (Mass. 1938). 

8 Jd. at 224. 


19 227 Mass. 57, 116 N.E. 265 (1917). 


2° Evarard’s Breweries v. Day, 265 U.S. 545 (1924); Lambert v. Yellowley, 272 U.S. 581 
(1926). 


* 59 Sup. Ct. go (1938). 43.197 U.S. 11 (1905). 
* Lambert v. Yellowley, 272 U.S. 581 (1926). 4 Jd. at 38-39. 
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denial to a physician of the right to prescribe contraceptives is a deprivation 
of life or liberty within the Fourteenth Amendment. 

There are state statutes which in terms exempt medical practice,”* teaching 
in medical colleges,?” or “just cause.’’** If the wording of the Comstock Act 
and the state statutes derived from it does not require such an exemption as a 
matter of constitutional law, it may still be justified on the ground that their 
purpose was the suppression of obscenity rather than the restriction of medical 
practice.*? That such was the primary purpose is clear not only from the word- 
ing of the statutes but also from their general classification under the heading 
of “obscenity.” 

The scope of the prohibitions as to contraceptives under the various obscenity 
statutes has not been well defined. It has been suggested that the discussion 
of sex matters is in itself obscene. There appears to be a tendency in the federal 
courts to narrow the application of the law.3° It is hence improbable that con- 
traceptive information as such will generally be held obscene.** 

What is a contraceptive article within the meaning of the statutes is also 
difficult to ascertain. The number of mechanical and chemical products of 
greater or less efficiency in the prevention of conception is large.‘* The con- 
dom,33 probably the most common and efficient of male devices is usually 
sold “for prevention of disease.’”” Where such a device is sent through the mail, 
even in the absence of any defense of medical purpose, it must affirmatively be 
shown that there was an intention that it be used for purposes of illegal con- 
traception in order to make out a violation of the Comstock Act.34 The exist- 

38 See Bromley, Birth Control 128-32 (1934). See also 108 Journal of the American Medical 
Ass’n 2217 (1936) but ¢f. 110 id. 1479 (1938). 

% Cahill’s N.Y. Cons. Laws 1930, c. 41, § 1145. 

27 Colo. Ann. Stat. 1935, c. 48, § 217. 

28 N.J. Rev. Stat. 1937, c. 2, §§ 105-13. Cf. Tremeear’s [Can.] Ann. Criminal Code 1929, 
§ 207; Rex v. Palmer, 68 Can. Crim. Cas. 20 (1937) (the activities of a social worker engaged 
in the commercial distribution of contraceptives were held within a provision of the statute, 
Tremeear’s [Can.] Ann. Criminal Code 1929, § 207, that “no one shall be convicted of any 


offense in this section if he proves that the public good was served by the act alleged to be 
done”). 


29 United States v. One Package, 86 F. (2d) 737 (C.C.A. 2d 1936) noted 37 Col. L. Rev. 
854 (1937) and 50 Harv. L. Rev. 1312 (1937). 

3° Dysart v. United States, 272 U.S. 655 (1926); United States v. Dennett, 39 F. (2d) 564 
(C.C.A. 2d 1930); United States v. One Obscene Book Entitled ‘‘Married Love,” 48 F. (2d) 
821 (N.Y. 1931); United States v. Himes, 97 F. (2d) 510 (C.C.A. 2d 1938). See also Balter, 
Some Observations Concerning the Federal Obscenity Statutes, 8 So. Cal. L. Rev. 267 (1935). 

3* But see Lanteen Laboratories v. Clark, 294 Ill. App. 81, 92, 13 N.E. (2d) 678, 682 (1938) 
to the effect that under the Comstock Act contraceptives are articles of indecent or immoral 
use and hence within the provisions of the Illinois Obscenity Act, Ill. Rev. Stat. 1937, c. 38, 
§ 468, which does not mention them. 
32 See Sanger and Stone, The Practice of Contraception (1931). 
33 See Himes, of. cit. supra note 1, c. 8 (1936). 
34 Davis v. United States, 62 F. (2d) 473 (C.C.A. 6th 1933). 
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ence of such an intention is not made out by a showing that the volume of the 
defendant’s sales was so great that he must have been aware of the use of a 
considerable part of his output for contraceptive purposes.*5 So also although 
it is common knowledge that antiseptics advertised “for feminine hygiene”’ are 
generally used as contraceptive douches or jellies** they have never been held 
within prohibitory statutes. But the vaginal diaphragm, probably the most 
generally approved contraceptive device,’ cannot be brought within these ex- 
ceptions.3* 

Many statutes which prohibit the distribution of contraceptives are drawn 
so as to prohibit also the giving of information as to where such devices or even 
instructions concerning their use may be obtained. But apparently no statute, 
strictly construed, prohibits the giving of oral information as to methods of 
preventing conception if the person receiving it is obliged to seek out his own 
source of supply—probably a task of little difficulty in any American city 
despite restrictive laws. If such is the case, “birth control” clinics may con- 
tinue restricted operations even under the law as interpreted in Commonwealth 
v. Gardner.® It has however been held within the discretion of a health com- 
missioner to refuse a license for a free birth control clinic.4° It was also held 
to be within the discretion of a police commissioner to prevent the exhibition 
of moving pictures portraying the activities of Margaret Sanger in the birth 
control movement although no contraceptive information was given.“ 

It has been argued that the statutes have made the manufacture and dis- 
tribution of contraceptives contrary to public policy and that hence contract 
and property rights arising therefrom should be unenforceable. Youngs Rubber 
Co. v.C. I. Lee & Co.# was a suit for trade-mark infringement by one manufac- 
turer of condoms against another in which the defense was urged that the plain- 
tiff’s sales in interstate commerce were illegal, hence not within the protection 
of the trade-mark law.‘ It was held that in order successfully to maintain such 
a defense, the plaintiff’s intention to violate the law must appear, since the 

38 Youngs Rubber Co. v. C. I. Lee and Co., 45 F. (2d) 103 (C.C.A. 2d 1930). But see State 
v. Arnold, 217 Wis. 340, 258 N.W. 843 (1935) where the sale of condoms by vending machine 


in a gasoline station toilet was held to show an intention that they be used for contraception, 
a prevention of disease label to the contrary notwithstanding. 

36 The Accident of Birth, 17 Fortune 83, 110 (Feb. 1938). 

37 Jd. at 8s. 38 But see id. at 112. 

39 15 N.E. (2d) 222 (Mass. 1938). 

4° People v. Dever, 236 Ill. App. 135 (1925). See the opinion of the lower court reported 
in 40 Medico-Legal J. 122 (1923). The result of the case was the establishment of the clinic 
on the basis of a nominal charge for its services so that a license for a “free” clinic was un- 
necessary. 

* Message Photo-Play Co. v. Bell, 179 App. Div. 13, 166 N.Y. Supp. 338 (1917); People v. 
Schuettler, 209 Ill. App. 588 (1918). Cf. Silverman v. Gilchrest, 260 Fed. 564 (C.C.A. 2d 
1919). 

#45 F. (2d) 103 (C.C.A. 2d 1930). 

43 33 Stat. 729 (1905), 15 U.S.C.A. § 101 (1927). 
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articles had a legitimate medical use. In sharp contrast are the dicta in Lanteen 
Laboratories v. Clark*4 where the plaintiff sued for specific performance of a 
contract under which the defendant was to assign to the plaintiff any patents 
arising out of the defendant’s research in the development of contraceptive 
diaphragms. Although the decision was based on the finding that the patent 
involved was not covered by the contract, the court devoted the bulk of a long 
opinion to show that the contract was contrary to public policy. The court 
apparently ignored the fact that the Illinois statute,‘5 although it had been 
amended* subsequent to the enactment of the Comstock Act and displays 
similar language, omits any mention of contraceptives. It seems also to have 
been overlooked that the article in question was clearly within the class of 
articles having a legitimate medical use as in the Youngs case or in United 
States v. One Package*’ both of which were cited without disapproval. The court 
made much of the fact that the contraceptive sought to be developed was one 
which could be sold without a physician’s prescription or fitting.4* Clearly such 
is also the case with respect to condoms and there is no suggestion in the 
One Package case that with respect to articles usable as contraceptives alone, 
a distinction is to be drawn between those which must be fitted by a physician 
and those which a physician might prescribe without a fitting. The language 
of the court with respect to “sordid traffickers in contraceptives” is to be con- 
trasted to that in Slee v. Comm’r of Internal Revenue’? where it was held that 
the purposes of the American Birth Control League “to maintain health without 


profit by lawful means... . has been a recognized kind of charity from time 
immemorial.” 
II 


It has been estimated that under the present law, the annual expenditure 
on contraceptives is $250,000,000,5° the number of abortions despite even more 
stringent restrictions* between 700,000 and 2,000,000 yearly, and that be- 
tween 42% and 95% of all married persons use some contraceptive during their 
marriage.’ If the purpose of the statutes be to minimize the use of contracep- 
tives, the rapid growth of the industry,54 particularly in recent years, shows 
clearly that such a purpose is not being achieved. An investigation of the 
underlying policy of the laws is indicated to determine whether they should 
be implemented or abandoned. It appears on analysis of the great mass of 


44 294 Ill. App. 81, 13 N.E. (2d) 678 (1938). # Til. L. 1873, p. 128. 

45 Til. Rev. Stat. 1937, c. 38, § 468. # 86 F. (2d) 737 (C.C.A. 2d 1936). 
48 Lanteen Laboratories v. Clark, 294 Ill. App. 81, 86, 13 N.E. (2d) 678, 680 (1938). 
49 42 F. (2d) 184 (C.C.A. 2d 1930). 

8° The Accident of Birth, of. cit. supra note 36, at 84. 

St See 35 Col. L. Rev. 87 (1935). 

* Bromley, op. cit. supra note 25, at 135-6. 

583 Himes, op. cit. supra note 1, at 343. 

54 The Accident of Birth, op. cit. supra note 36, at 108. 
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controversial literature which has been generated by the “birth control”’ is- 
sueSs that the argument for the statutes is the discouragement of immorality, 
the interest of the state in an increasing or at least a stable population, and the 
protection of the public against articles dangerous to health. 

The view has been taken that the use of contraceptive devices whether within 
or outside of the marriage relation is immoral.** It is difficult to reconcile this 
with the permission to use the so called “safe period” as a “natural” means of 
contraception.’’? The papal position is that it is immoral to use any “artificial’’ 
method whereby sexual intercourse may be had but conception prevented. 
The prevalence of sterilization statutes** clearly shows that this position is not 
generally accepted. Connecticut, for example, has a sterilization law’? and also 
an absolute prohibition upon the use of contraceptives.®® Two such statutes 
may be reconciled by a distinction between a contraceptive technique which 
prevents presumably defective offspring and one which prevents merely those 
which are undesired by the parties to the sex act. It must be noted, however, 
that such a distinction could not be based on the proposition that the use of 
contraceptives is immoral in an absolute sense because wicked or against nature, 
but solely on the ground that the interests of the state require the unrestricted 
propagation of all healthy persons engaging in sexual relations. 

The spread of contraceptive information and articles may also be in contra- 
vention of the policy underlying fornication statutes™ to the extent that the 
main deterrent to extra-marital relations, i.e., the fear of conception, is thereby 
removed. The argument is often urged particularly with respect to the possible 
use of contraceptives by minors. It may be the reason for statutes which pro- 
hibit only the general advertising of contraceptives or their sale by vending 
machines® or through means other than drug stores or physicians.®4 

It is thought that fear of the depopulation of the country was a prime 
motivation of the post-war French statute.®> The argument is sometimes made 
in the United States also. In answer are cited the official figures showing a 
continued growth of population despite the increasing use of contraceptives. 
But it is said that figures as to the crude rate of population increase fail to take 
into account factors of age-level, and that when the proper corrections are 


ss See the collection in Johnson, Selected Articles on Birth Control (1925). 

8 Pope Pius XI, On Christian Marriage, 17 (1936). 

s7 Jd. at 18. See Latz, The Rhythm of Sterility and Fertility in Women (1932). 
588 17 Boston U. L. Rev. 246, 260 (1937). 

89 Conn. Gen. Stat. 1930, § 2683. 

60 Jd. at § 6246. 


& Tll. Rev. Stat. 1937, c. 38, § 46; Mass. Gen. Laws 1932, c. 272, § 18. Many states have 
similar legislation. 


6 Mich. L. 1931, No. 328, § 40. 
63 Wis. Stat. 1937, § 351.235 (3). *s Code Pénal 1938, art. 317, at p. 155. 
4 Idaho L. 1937, c. 72, § 5. % See World Almanac 1937, 242. 
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made, it appears that the population is not reproducing itself.°? Even if this 
be admitted, it is said that the effect of present laws is disproportionately to 
increase the birth rate among such groups in the population as are most likely 
to become public charges.®* It has been suggested that a more appropriate 
method of maintaining the level of population is a legislative subsidy for such 
purposes to those families deemed particularly desirable.” 

Restrictions on contraceptives are probably most easily justifiable as pro- 
tecting the public against dangerous or misleadingly advertised drugs. Al- 
though there are statements by physicians, particularly in earlier articles, that 
all contraceptives are dangerous,’° it is believed to be generally accepted among 
physicians who have made a study of the subject that certain methods are 
neither dangerous nor inefficient.” It is generally admitted that no contracep- 
tive technique hitherto devised is always effective. Some articles are actually 
dangerous to health.”* Others which are used as contraceptives are inefficient for 
such purposes, and are misleadingly advertised.” General prohibitions against 
contraceptives often operate to allow the distribution of many of the less effi- 
cient articles which can be sold as antiseptics or “for prevention of disease’’ 
while barring the open distribution of the more efficient articles which cannot 
be used for such purposes. 

Recent statutes, on analogy with pure food and drug legislation, have pro- 
vided for the licensing of dealers in contraceptives and prohibited the sale 
of all those which do not comply with standards set up by a state officer.’4 
The term “contraceptive” has been defined with sufficient latitude so as to 
include for purposes of regulation articles generally used as contraceptives but 
which have hitherto been considered beyond the scope of prohibitory statutes 
because they were capable of other uses.7> Under such statutes it would be 
appropriate to require the testing of condoms” and statement of the spermicidal 


67 Charles, The Menace of Under-population c. 2 (1936). 

8 See Glassberg, What Should a Family Agency Do about It, 54 Survey 230 (1925). 

6» Myrdal, Population Problems and Policies, 197 Annals of the American Academy 200, 
207 et seq. (1938). 

7° See Marchant, Medical Views on Birth Control 48-68 (1926). But cf. Haire, Some More 
Medical Views on Birth Control (1928). 

™ See Sanger and Stone, op. cit. supra note 32. ™ Bromley, op. cit. supra note 25, atc. 7. 

73 Jd. at c. 8. Cf. The Accident of Birth, op. cit. supra note 36, at 110, 112. 

™ “Only such goods of the class specified [contraceptives] . . . . shall be sold in this state 
as specifically identify the manufacturer thereof by firm name and address on the appliance or 
on the container . . . . nor shall any such goods be sold in this state unless the same shall com- 
ply with the standards as to such goods, respecting grade and quality, which may be prescribed 
by the state board of pharmacy and approved by the state board of health.”” Ore. Code Ann. 
Supp. 1935, § 68-2067. A similar provision is found in Idaho L. 1937, c. 72, § 6. 

%s The definition for both statutes cited note 74 supra is “appliances, drugs, or medicinal 
preparations intended or having special utility for the prevention of conception” (italics added). 
% See Himes, op. cit. supra note 1, at 202-6. 
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qualities of antiseptics for so-called “feminine hygiene.”’”? Such requirements, 
coupled with trade-mark protection’* and common law liability for defective 
products should adequately safeguard the consumer. By making available re- 
liable contraceptives they might operate to reduce the number of abortions 
which, in addition to their illegality, are generally agreed to be dangerous to 
health. 

If policy arguments against the use of contraceptives were to prevail, however, 
the question would be presented whether more stringent laws could be framed 
or enforced. In 1937 there were in operation 310 birth control clinics in forty- 
one states,” including some which have the most stringent statutory prohibi- 
tions yet devised.*° Even should these statutes be extended to cover all articles 
of special utility as contraceptives, and should exemptions for medical practice 
be abolished, constitutional questions aside, it is suggested that the volume 
of the present traffic shows a demand which would be satisfied by home-made* 
and bootleg articles. The enforcement of an anti-use statute* is not without 
practical difficulties. 

Legislative action is indicated to resolve the inconsistencies in operation 
of the present laws and to regulate the traffic in contraceptives with regard to 
the needs of the individual and the interests of the community. Prerequisite 
to clear thinking on the subject may be the dissolution of the statutory tie be- 
tween contraceptives and obscene articles. The failure of attempts to repeal 
or modify the federal law*? has been attributed to considerations of political 
expediency. In view of the widespread practice of contraception," it is sug- 
gested that the importance of such considerations has been exaggerated. 

If legislatures can be induced to act, examples of a more reasonable solu- 
tion of the problem are available in the recent Oregon and Idaho statutes.*s 


77 See The Accident of Birth, op. cit. supra note 36, at 112. 

78 Youngs Rubber Co. v. C. I. Lee and Co., 45 F. (2d) 103 (C.C.A. 2d 1930). 

77 Wood, Birth Control’s Big Year, 46 Current History 55, 56 (Aug. 1937). 

8° Kan. Gen. Stat. 1935, c. 21, § 1101; Mass. Gen. L. 1932, c. 272, § 21; Mo. Rev. Stat. 
1929, § 4275. 

& See Himes, op. cit. supra note 1, at 182-3. 

% Conn. Gen. Stat. 1930, § 6246. “Use of drugs or instruments to prevent conception. Any 
person who shall use any drug, medicinal article or instrument for the purpose of preventing 
conception shall be fined not less than fifty dollars or imprisoned not less than sixty days nor 
more than one year or be both fined and imprisoned.” (Italics added). 

83 See Dennett, op. cit. supra note 2, at 95-199 for a full discussion of the legislative history 
of the Cummins-Vaile Bill which sought to delete all provisions of the federal statutes referring 
to contraception. Later measures which proposed to make exemptions for medical practice 
were likewise unsuccessful. See Hearings before a Subcommittee of the Committee on the 
Judiciary on S. 4582 (1931); id. on S. 4436 (1932); id. on S. 1842 (1934). But the objective of 
these measures was practically achieved as a matter of statutory construction in United States 
v. One Package, 86 F. (2d) 737 (C.C.A. 2d 1936). 

84 See Himes, op. cit. supra note 1, at 343, 414-17. 

8s See the statutes cited note 74, supra. See also McConnell v. City of Knoxville, 172 Tenn. 
190, 110 S.W. (2d) 478, 113 A.L.R. 966 (1937). 
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A model statute could provide for minimum standards in contraceptives to be 
fixed by some medical authority and should prohibit misleading advertising 
of inefficient articles. There may also be good ground for prohibiting sales to 
minors. But it is suggested that with respect to advertising, no restrictions in 
addition to those of the general obscenity statutes are necessary or appropriate. 


NECESSITY OF APPLICATION TO SHAREHOLDERS 
IN DERIVATIVE SUITS 


Since the purpose of a shareholder’s derivative action is to remedy injuries 
to the shareholders as a corporate group rather than to them as individuals,’ 
one of the cardinal requirements is that the plaintiff exhaust all means of re- 
dress through the corporation itself before bringing suit in its behalf.* To satisfy 
this condition the plaintiff must allege a demand for action upon the “corporate 
authorities,” or facts clearly indicating that such request would be futile or 
impossible. The term “corporate authorities” as used in this connection, of 
course, includes the corporate officers and the board of directors, but whether 
or not it also includes the body of shareholders is not conclusively settled by 
the decisions or text books. 


“The fact that a demand has been made upon the directors and they have 
refused to act, does not .... ipso facto relieve the plaintiff from seeking cor- 
porate redress from the shareholders.’’> Having been frustrated in proper de- 
mands for action upon the officers and board of directors, to what extent and 


t For a lucid discussion of the distinction between a shareholder’s direct and individual 
cause of action and a shareholder’s derivative suit for the enforcement of a corporate right, see 
Stevens, Corporations § 162 (1936). It is possible for a shareholder to institute a class or rep- 
resentative action of either type. See also Moore, Federal Practice c.23 (1938); 13 Fletcher, 
Cyclopedia Corporations §§ 5939-5965 (rev. ed. 1932); 4 Cook, Corporations §§ 740-759 
(8th ed. 1923). 

2 “Tn addition to the existence of grievances which call for this kind of relief, it is equally 
important that before the shareholder is permitted in his own name to institute and conduct 
a litigation which usually belongs to the corporation, he should show to the satisfaction of the 
court that he has exhausted all the means within his reach to obtain, within the corporation 
itself, the redress of his grievances, or action in conformity to his wishes. He must make an 
earnest, not a simulated effort, with [sic] the managing body of the corporation to induce reme- 
dial action on their part, and this must be made apparent to the court. If time permits, or has 
permitted, he must show, if he fails with the directors, that he has made an honest effort to 
obtain action by the stockholders as a body, in the matter of which he complains.” Hawes v. 
Oakland, 104 U.S. 450, 460 (1881). 

3 Hawes v. Oakland, 104 U.S. 450 (1881); Rathbone v. Parkersburg Gas Co., 31 W.Va. 798, 
8 S.E. 570 (1888); Miller v. Murray, 17 Colo. 408, 30 Pac. 46 (1892); Latimore v. Richmond 
Ry., 39 S.C. 44, 17 S.E. 258 (1893); Stedtfeld v. Eddy, 45 Idaho 584, 264 Pac. 381 (1928); 
Caldwell v. Eubanks, 326 Mo. 185, 30 S.W. (2d) 976 (1930). 

4 “And he [the stockholder] must show a case, if this is not done, where it could not be done, 
or it was not reasonable to require it.” Hawes v. Oakland, 104 U.S. 450, 461 (1881). 13 
Fletcher, op. cit. supra note 1, at 263. 


5 2 Moore, Federal Practice 2269 (1938). 
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for what purposes must the minority shareholder exert efforts to secure action 
by the stockholders as a body? Rule 23 of the Federal Rules of Civil Procedure, 
formerly Federal Equity Rule 27,° requires the complaint to state efforts to 
secure action on the part of the managing directors “and, if necessary, from 
the shareholders.’’? The rule therefore leaves the problem undecided. There 
seems to be no conflict in the federal and state decisions in regard to this 
matter® since there is discernible in both lines an attempted harmonization 
with the English doctrine as announced in Foss v. Harbotile® and developed 
in later cases.’® 

In the traditional language of the American courts, the “test” employed is 
the distinction between wrongs “void and voidable,” or between acts that can 
and cannot be “ratified or confirmed’ by the body of stockholders.” If only 
“‘voidable,” the formula runs, the matter is “capable of ratification’ by the 
majority and must be voted upon before the complainant can sue. If “void” 
and not “subject to confirmation,” a request upon them is dispensed with. There 
is a tendency on the part of some courts to label all uléra vires and “fraudulent” 
acts as “‘void’’ for this purpose. Such language would suggest doubt as to the 
right of the majority shareholders, under any circumstances, to compromise or 
to disregard causes of action arising from such acts. The majority of share- 
holders undoubtedly have this right in many situations. It is proposed there- 
fore to define capacity to “ratify” in terms of the possibility of a choice open 
to the majority to sue or not to sue. The question of the necessity for a demand 
should be subordinate to the determination of this primary question. 

Wrongs commonly referred to as “ratifiable”’ are those in which the majority 

6 The rule of Hawes v. Oakland, 104 U.S. 450 (1881) quoted in note 2 supra, was adopted 


as equity rule No. 94 in the federal courts, later changed to rule 27, and is now contained in 
Rule 23 of the Federal Rules of Civil Procedure. 


7 The provision reads as follows: “In an action brought to enforce a secondary right on the 
part of one or more shareholders in an association, incorporated or unincorporated, because the 
association refuses to enforce rights which may properly be asserted by it... . the complaint 
shall aver (1) that the plaintiff was a shareholder at the time of the transaction of which he 
complains or that his share thereafter devolved on him by operation of law and (2) that the 
action is not a collusive one The complaint shall also set forth with particularity the 
efforts of the plaintiff to secure from the managing directors or trustees and, if necessary, from 
the shareholders such action as he desires, and the reason for his failure to obtain such action 
or the reasons for not making such effort.” 


§ See 13 Fletcher, op. cit. supra note 1, at § 5964. The rule of court adopted by the federal 
courts has had strong influence on the states. 

9 2 Hare 461 (1843). 

© Bagshaw v. Eastern Union Ry. Co., 7 Hare 114 (1849); Gregory v. Patchett, 33 Beav. 
595 (1864); MacDougall v. Gardiner, L.R. 1 Ch. Div. 13 (1875); Mason v. Harris, L.R. 11 
Ch. Div. 97 (1879); Mozley v. Alston, 1 Phill. Ch. 790 (1847); Lord v. Co. of Copper Miners’, 
2 Phill. Ch. 740 (1848). 

™ See Brewer v. Boston Theater, 104 Mass. 378 (1870); Kessler v. Ensley Co., 123 Fed. 546 
(C.C. Ala. 1903); Continental Securities Co. v. Belmont, 206 N.Y. 7, 99 N.E. 138 (1912). 
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shareholders have an election to proceed on one of several courses, e.g., the 
power to rescind or affirm a contract voidable because authorized by directors 
personally interested. In such cases, it is obviously desirable that, before suit 
by an individual shareholder is permitted, the question of affirmance be sub- 
mitted to the shareholders as a body. As pointed out in part I infra, the ma- 
jority have this right of election only when there are bona fide alternatives to 
be weighed in the interest of the corporation. Where such election is possible 
the necessity of a demand is clear. Where, on the other hand, the election not 
to sue would entail the surrender of valuable corporate rights without com- 
mensurate advantage to the corporation, or where for other reasons mentioned 
in part II infra, the option in the shareholders is foreclosed, the plaintiff 
should be permitted to bring a derivative suit without application to other 
shareholders and regardless of the attitude of the majority. 

It is true that the cases evade such a clear-cut classification. The language of 
many cases and the holdings of a few” are to the effect that a demand on share- 
holders is a prerequisite to the bringing of a derivative suit even where a vote 
on their part that no suit be brought would not preclude a later derivative 
action. In part III infra, various possible explanations for these cases are 
examined, but the cogency of each is seriously questioned. Whatever these 
reasons are they must, however, be kept separate from the rationale that where 
a choice falls to the majority, a demand is necessary in order to get them to act. 


I 


In many cases derivative suits are dismissed because the failure to take the 
requested action falls within the proper discretion of the board of directors." 
If the minority shareholder is merely complaining of what he deems “unwise”’ 
policy on the part of the directors or officers in the management of the affairs 
of the corporation there will be no judicial interference under the familiar 
rule that so long as those in charge are not affected with an adverse interest, 


™ See note 32 infra. 


"3 Hawes v. Oakland, 104 U.S. 450 (1881) (shareholder in water company seeking to enjoin 
corporation from furnishing city with water free of charge beyond what the contract with city 
allegedly specified); Huntington v. Palmer, 104 U.S. 482 (1881) (shareholder seeking to enjoin 
payment by directors of an allegedly overassessed tax); Corbus v. Alaska Treadwell Gold Min- 
ing Co., 187 U.S. 455 (1903) (shareholder seeking to enjoin corporation from paying allegedly 
illegal license tax); Elliot v. Puget Sound Wood Products Co., 52 Wash. 637, 101 Pac. 228 
(1909) (shareholder complaining of purchase of allegedly useless patent); Wunderlich v. Coeur 
D’Alene Vulcan Mining Co., 40 Idaho 173, 232 Pac. 588 (1924) (shareholder seeking to compel 
corporation to redeem corporate property from execution sale); Latimore v. Richmond Ry., 
39 S.C. 44, 17 S.E. 258 (1893) (shareholder in lessor corporation seeking to compel faithful 
performance of lease covenants by lessee); Van Tassel v. Spring Perch Co., 113 Conn. 636, 
155 Atl. 832 (1931) (shareholder objecting to change of corporate product); Pierce v. Old Do- 
minion Copper Mining & Smelting Co., 67 N.J. Eq. 399, 58 Atl. 319 (1904) (shareholder com- 
plaining of renting of equipment from another corporation); Dimpfell v. Ohio & Mississippi 
Ry. Co., 110 U.S. 209 (1884) (shareholder objecting to the purchase of new facilities). 
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their discretion is final.'4 Unless the policy pursued is extremely prejudicial 
to the corporation and indirectly to the minority, the complaining shareholder 
is out of court. His sole recourse evidently is an appeal to the majority to 
exercise whatever influence they possess over the board. 

Where the directors are disqualified, however, because adversely interested,"s 
the decision to seek judicial redress may rest with the majority shareholders. 
Whether or not the latter have alternative courses of action must of necessity 
depend upon the circumstances. In refusing to sue, the majority may be moti- 
vated by the desirability of retaining the services of the defendant, of pre- 
serving the good name of the corporation, or of averting antagonism. For 
example in Kessler v. Ensely Co." where the directors fraudulently obtained 
judgment against the corporation with the consequent sale of the corporate 
property to themselves, it was held that the decision as to the desirability of 
bringing suit rested with the majority of the shareholders; and that their action, 
with full knowledge of the facts, in refusing to rescind was binding on the 
minority, even though the transaction had been fraudulent and would have 
been set aside at the suit of the corporation."* Such criteria as the size of the 


4 “The vast and increasing importance of the business transacted by corporations and the 
immense number of stockholders in many of these companies, require that the courts should 
closely scrutinize actions brought by shareholders where the cause of action is primarily one 
belonging to the company. If it be once conceded that such companies may be embarrassed 
and subjected to cost and expense by every stockholder who thinks he has a grievance, the 
usefulness of corporations would be seriously crippled.” Miller v. Murray, 17 Colo. 408, 418, 
30 Pac. 46, 49 (1892). 

*s Boyd v. Sims, 87 Tenn. 771, 11 S.W. 948 (1889) (directors leasing corporate property at 
allegedly inadequate rental to company in which they had interest); Holmes v. Jewett, 55 
Colo. 187, 134 Pac. 665 (1913) (less than required quorum of stockholders attempting in good 
faith to transfer mining claims to officer of the corporation); Wright v. Floyd, 43 Ind. App. 546, 
86 N.E. 971 (1909) (fraudulently obtained confession of judgment by director against corpora- 
tion); Caffall v. Bandera Telephone Co., 136 S.W. 105 (Tex. Civ. App. 1911) (alleged “con- 
spiracy”’ of officers to sell part of corporate property to rival); Montgomery Light Co. v. Lahey, 
121 Ala. 131, 25 So. 1006 (1899) (alleged mismanagement and misappropriation of corporate 
funds by directors); Hagood v. Smith, 162 Ala. 512, 50 So. 374 (1909) (director retaining pro- 
ceeds after authorized sale of corporate property); Foss v. Harbottle, 2 Hare 461 (1843) (di- 
rectors selling their own property to corporation at allegedly excessive prices); Wolf v. Penn- 
sylvania Ry. Co., 195 Pa. 91, 45 Atl. 936 (1900) (alleged diversion of funds receivable from 
lessee corporation); Passmore v. Allentown & Reading Traction Co., 267 Pa. 356, 110 Atl. 
240 (1920) (directors permitting alleged breach of lease covenants by lessee corporation in 
which they are interested). And see Bill v. Western Union Tel. Co., 16 Fed. 14 (C.C.N.Y. 
1883); 72 A.L.R. 628 (1931). 

6 See note, 4 Univ. Chi. L. Rev. 495 (1937). 


11123 Fed. 546 (C.C. Ala. 1903); and see Kessler & Co. v. Ensley Co., 129 Fed. 397 (C.C. 
Ala. 1904). 

18 “The transactions here complained of not being void, but merely voidable . . . . the power 
to affirm or to disaffirm is not an individual prerogative, but the right and power of the whole 
body of stockholders collectively. This collective body must act and decide according to the 
vote of the majority. A majority of stockholders, in a case of this kind, represent the ulti- 
mate corporate sovereignty .. . . and can bind the minority by its refusal to disaffirm as to a 
matter intra vires.” Kessler v. Ensley Co., 123 Fed. 546, 560 (C.C. Ala. 1903). 
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corporation and the amount involved, the various possible benefits to the cor- 
poration direct and indirect, and the chances of recovery by litigation are taken 
into account. Conceivably, even where the amount involved is large, it may 
be deemed to the best interests of the corporation to disregard the valuable 
cause of action. Consider, for example, a corporate cause of action for damages 
against a labor union. Here the decision of the directors as to the desirability 
of suit almost certainly would be conclusive. In most cases, however, persuasive 
excuses for not enforcing a valuable cause of action are likely to be rare since the 
pecuniary benefit as against the detriment to the corporation is often difficult 
to discern. Close scrutiny of alleged reasons for not bringing suit is therefore 
in order. 
II 


There are, on the other hand, several cases in which it is clear that the desires 
of the majority will not be permitted to control because, for one reason or 
another, only one course of action can be followed with fairness to all.'® This 
course of action may be made mandatory by statute,” or by the particular 
exigency confronting the shareholders. In these cases failure by the complain- 
ant to make a demand upon the shareholders is usually held not to prevent 
him from bringing his derivative cause of action. In the leading case, Conti- 
nental Securities Co. v. Belmont," the wrong to the corporation was the fraudu- 
lent issue of fifteen hundred shares of stock in payment of a claim for pre- 
tended services and property of nominal value. It was declared that regard- 


19 Continental Securities Co. v. Belmont, 206 N.Y. 7, 99 N.E. 138 (1912); Brewer v. Boston 
Theater, 104 Mass. 378 (1870); March v. Eastern Ry. Co., 40 N.H. 548 (1860); Greenwood v. 
Union Freight Ry. Co., 105 U.S. 13 (1881); Forrester v. Boston & Montana Cons. Copper & 
Silver Mining Co., 21 Mont. 544, 55 Pac. 229 (1898); Ellis v. Penn Beef Co., 9 Del. Ch. 213, 
80 Atl. 666 (1911). And see also McCampbell v. Fountain Head Ry. Co., 111 Tenn. 55, 77 
S.W. 1070 (1903); Albers v. Merchants’ Exchange, 45 Mo. App. 206 (1891); Planten v. Na- 
tional Nassau Bank, 174 App. Div. 254, 160 N.Y. Supp. 297 (1916); aff’d 220 N.Y. 677, 116 
N.E. 1070 (1917); Red Bud Realty Co. v. South, 153 Ark. 380, 241 S.W. 21 (1922); Alexander 
v. Searcy, 81 Ga. 536, 8 S.E. 630 (1889); Shaw v. Staight, 107 Minn. 152, 119 N.W. 951 (1909); 
National Power & Paper Co. v. Rossman, 122 Minn. 355, 142 N.W. 818 (1913). 

2° Ellis v. Penn Beef Co., 9 Del. Ch. 213, 80 Atl. 666 (1911); Pollitz v. Wabash Ry. Co., 


142 App. Div. 755, 127 N.Y. Supp. 782 (1911). See also Greenwood v. Union Freight Ry. Co., 
tos U.S. 13 (1881). 


* 206 N.Y. 7, 99 N.E. 138 (1912). Although the New York Court of Appeals was readily 
able to distinguish the case from Hawes v. Oakland, 104 U.S. 450 (1881), the leading American 
case requiring a preliminary demand on the stockholders, the Appellate Division saw “no 
compelling reason why [the rule of Hawes v. Oakland] should be adopted in this state, for it is 
not based upon substantial reason and it could not fail to be oppressive and practically destruc- 
tive of justice in many instances. Where, as in this case, there are 350,000 shares of stock and 
doubtless thousands of stockholders... .it would be most costly and time-consuming to 
endeavor to bring home to them for consideration the facts which should spur them to action 
on their part as stockholders. If they refused to approve the course of the plaintiffs in their 
demand on the directors, then such refusal would not alter the plaintiff’s right to a remedy on 
behalf of the corporation, for no ratification could take place by formal action or by inaction.” 
150 App. Div. 298, 303, 134 N.Y. Supp. 635, 639 (1912). 
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less of bona fides the stockholders could not affirm the transaction. Borrowing 
the terminology of Foss v. Harbottle,* the court dispensed with the demand 
because the acts sought to be redressed were not “subject to ratification.” 
The failure to insist upon an application to the stockholders may be explained 
on the ground that under the circumstances a suit was the only course open to 
the majority shareholders. Similarly in a case where the directors of a corpora- 
tion had twice compensated themselves for the same services and where the 
majority of the stockholders had voted to ratify, a bill for an accounting was 
sustained for the reason that no majority of the shareholders could gratuitously 
condone the fraudulent acts of the defendants over the plaintiff’s objection.*4 
Conceding that a compromise on fair terms was legitimate,’5 the court held a 
surrender of a valuable corporate right without comparable benefit to the cor- 
poration was not.” 

It should be emphasized that whether or not the majority is empowered to 
compromise a valuable corporate cause of action depends not so much on the 
degree of moral turpitude of the wrongdoers as on the amount of injury suffered 
by the corporation and the type of settlement offered. Although the courts 
purport to distinguish between actions for fraud and actions for negligence, no 
plausible reason is offered for the difference. It would seem that the majority 
can as well compromise a cause of action for fraud as for negligence, provided 
an adequate guid pro quo to the corporation is apparent to the court. Converse- 
ly, the stockholders may no more gratuitously surrender a cause of action for 
huge damages resulting from negligent injury than they might a cause of action 
for fraud involving a similar amount.?’ 

It is essential that any election made by the majority be a bona fide one. 
Such a possibility may be precluded where the majority is itself tainted with 
an adverse interest in the transaction. Positive evidence of this may be lack- 
ing, but it has been suggested that scrutiny of the character of the conduct 
sought to be ratified may be fruitful in inferring the motives of the majority 
or those who control the majority. “Where the conduct of the directors was 
dishonest there is some probability that the ratification by the majority was 
part of the same scheme.”** Certainly such an inference is justified where the 


7 2 Hare 461 (1843). 

3 Continental Securities Co. v. Belmont, 206 N.Y. 7, 18, 99 N.E. 138, 142 (1912). 

24 Eshleman v. Keenan, 187 Atl. 25 (Del. Ch. 1936). 

*s For a case illustrating a successful compromise see Karasik v. Pacific Eastern Corp., 180 
Atl. 604 (Del. Ch. 1935). 

% See Stevens, op. cit. supra note 1, at 667. 

27 Compare Kessler v. Ensley Co., 123 Fed. 546 (C.C. Ala. 1903); Wright v. Floyd, 43 Ind. 
App. 546, 86 N.E. 971 (1909); Hersey v. Veazie, 24 Me. 9 (1844), with Rathbone v. Parkers- 
burg Gas Co., 31 W.Va. 798, 8 S.E. 570 (1888); Doud v. Wisconsin, Pittsville & Superior Ry. 
Co., 65 Wis. 108, 25 N.W. 533 (1885); Caldwell v. Eubanks, 326 Mo. 185, 30 S.W. (2d) 976 
(1930). 

*8 Note, Ratification of Director’s Frauds, 4 Univ. Chi. L. Rev. 495, 496 (1937). 
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wrongdoers themselves own a majority of the shares or in other ways dominate 
the shareholders. And where the wrong was threatened by the majority,” or 
participated in by them,°° or confirmed by their vote,** the demand has been 
held unnecessary. No action at a shareholders’ meeting would bar the plain- 
tiff’s remedy. 

Ill 


Even in situations where the majority has no power to take action barring 
the suit, the necessity of demand is urged as one ground for decision” and 
indicated by a great mass of dicta in others.33 Numerous are the cases in which 
the complaining shareholder has shown to the satisfaction of the court that 
such a request was impossible or “unavailing”; and where except for such cir- 
cumstances, the inference is that a demand would have been required.*4 Since 


29 Barr v. Pittsburgh Plate-Glass Co., 40 Fed. 412 (C.C. Pa. 1889); Williams v. Erie Moun- 
tain Cons. Mining Co., 47 Wash. 360, 91 Pac. 1091 (1907); Liggett v. Roanoke Water Co., 126 
Va. 22, 101 S.E. 55 (1919); Pollitz v. Wabash Ry. Co., 142 App. Div. 755, 127 N.Y. Supp. 
782 (1911). 

3° Chicago v. Cameron, 120 IIl. 447, 11 N.E. 899 (1887); Glenn v. Kittanning Brewing Co.’ 
259 Pa. 510, 103 Atl. 340 (1918); Wilson v. Brown, 269 Pa. 225, 112 Atl. 1 (1920); Von Arnim v. 
American Tube Works, 188 Mass. 515, 74 N.E. 680 (1905); Jacobson v. Brooklyn Lumber Co., 
184 N.Y. 152, 76 N.E. 1075 (1906); Sigwald v. City Bank, 82 S.C. 382, 64 S.E. 398 (1909); 
Wills v. Nehalem Coal Co., 52 Ore. 70, 96 Pac. 528 (1908); Hyams v. Calumet & Hecla Mining 
Co., 221 Fed. 529 (C.C.A. 6th 1915); Joy v. Ft. Worth Compress Co., 24 Tex. Civ. App. 94, 
58 S.W. 173 (1900). 

3* Delaware & Hudson Co. v. Albany & Susquehanna Ry. Co., 213 U.S. 435 (1909); Tillis v. 
Brown, 154 Ala. 403, 45 So. 589 (1908); Decatur Mineral Land Co. v. Palm, 113 Ala. 531, 21 
So. 315 (1896); Eshleman v. Keenan, 187 Atl. 25 (Del. Ch. 1936); Meeker v. Winthrop Iron 
Co., 17 Fed. 48 (C.C. Mich. 1883). 

3? Rathbone v. Parkersburg Gas Co., 31 W.Va. 798, 8 S.E. 570 (1888); Ward v. Hotel Ran- 
dolph, 65 W.Va. 721, 63 S.E. 613 (1909); Deveny v. Hart Coal Co., 63 W.Va. 650, 60 S.E. 789 
(1908); Caldwell v. Eubanks, 326 Mo. 185, 30 S.W. (2d) 976 (1930); Dorrah v. Pemiscot Coun- 
ty Bank, 213 Mo. App. 541, 256 S.W. 560 (1923); Vogler v. Punch, 205 Mo. 558, 103 S.W. 
1001 (1907); Barthold v. Thomas, 210 S.W. 506 (Tex. 1919); Mount Radford Trust Co., 93 
Va. 427, 25 S.E. 244 (1896); Elmergreen v. Weimer, 138 Wis. 112, 119 N.W. 836 (1909); Smith 
v. Coolidge Banking Co., 147 Ga. 7, 92 S.E. 519 (1917); Stedtfeld v. Eddy, 45 Idaho 584, 264 
Pac. 381 (1928); Tuscaloosa Mfg. Co. v. Cox, 68 Ala. 71 (1880); Merchant & Planters Line v. 
Wagner, 71 Ala. 581 (1882); Montgomery Light Co. v. Lahey, 121 Ala. 131, 25 So. 1006 (1899); 
Johns v. McLester, 137 Ala. 283, 34 So. 174 (1902); Howze v. Harrison, 165 Ala. 150, 51 So. 
614 (1910); Louisville & Nashville Ry. Co. v. Neal, 128 Ala. 149, 29 So. 865 (1900); Moore v. 
Lewisburg & Ronceverte Electric Ry. Co., 80 W.Va. 653, 93 S.E. 762 (1917); Scalzo v. Com- 
mercial Trust & Savings Bank, 239 Ill. App. 330 (1926). Cf. Continental Securities Co. v. 
Belmont, 206 N.Y. 7, 99 N.E. 138 (1912); Planten v. National Nassau Bank, 174 App. Div. 
254, 160 N.Y. Supp. 297 (1916), aff’d 220 N.Y. 677, 116 N.E. 1070 (1917). 


33 See Bartlett v. New York, N.H. & H. Ry. Co., 221 Mass. 530, 109 N.E. 452 (1915); see 
also cases cited in note 34 infra. 


34 Shoening v. Schwenk, 112 Iowa 733, 84 N.W. 916 (1901); Tillis v. Brown, 154 Ala. 403, 
45 So. 589 (1908); North v. Union Savings & Loan Ass’n, 59 Ore. 483, 117 Pac. 822 (1911); 
Stahn v. Catawba Mills, 53 S.C. 519, 31 S.E. 498 (1898); Sigwald v. City Bank, 82 S.C. 382, 
64 S.E. 398 (1909); Beckett v. Planters’ Compress & Bonded Warehouse Co., 107 Miss. 305, 
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the rationale given in cases which insisted upon a demand as a means of in- 
ducing the majority to exercise whatever election is open to them is not ap- 
plicable here, a different explanation must be sought where there is no such 
election. 

It is frequently said that application must be made to the body of share- 
holders as a means of exhausting efforts to obtain redress within the corpora- 
tion itself. The requirement may thus be imposed in order to avoid unneces- 
sary litigation. The persuasiveness of this suggestion depends upon the efficacy 
of the remedies the majority of the stockholders have in combatting a stubborn 
board of directors. Usually the only remedy is the election of a new board.' 
In dispensing with a demand entirely the court in Continental Securities Co. ». 
Belmont** was undoubtedly persuaded by the feeble part enjoyed by the stock- 
holders in the control of corporate affairs. There may not be time to remove 
the offenders. Ere the time for election comes “irreparable injury and the vest- 
ing of great financial interests”s’ may occur, or laches arise to bar the stock- 
holder’s suit. “The fact,” says one writer, “that the shareholders in meeting 
assembled cannot control the discretion of the directors in bringing . . . . suit; 
that the remedy of refusing to re-elect them involves delay, and involves the 
assumption that a minority of shareholders can by election control such suit 
. ... has settled the rule that the shareholder’s request to the corporate direc- 
tors to institute a suit is sufficient.’’* 

While it is conceivable that the majority of the stockholders might vote to 
have suit brought, then hire counsel and have suit proceed in the corporate 
name rather than derivatively, no instances of such procedure have been found. 
The insistence upon a demand, moreover, tends only to postpone not prevent 
litigation. Since in this class of cases it is assumed that it is not within the 
power of the majority to bar suit, litigation sooner or later must result. It is 
not clear that it would be more desirable to have the suit conducted by counsel 
retained for the corporation and, in any event, there is no great likelihood that 
application to the shareholders would result in such action. 


65 So. 275 (1914); Decatur Mineral Land Co. v. Palm, 113 Ala. 531, 21 So. 315 (1896); Wills v. 
Nehalem Coal Co., 52 Ore. 70, 96 Pac. 528 (1908); Liggett v. Roanoke, 126 Va. 22, 101 S.E. 
55 (1919). “Even when their [the directors’) acts are ultra vires, or otherwise illegal, a com- 
plaining member must first seek his remedy within the corporation. The only exception to the 
rule that a stockholder must apply to the directors, and also, if need be to the corporation, for 
redress of a wrong done to it . . . . is when it appears that such application would be unavailing 
to protect his rights.” Dunphy v. Traveller Newspaper Ass’n, 146 Mass. 495, 497, 16 N.E. 
426, 431 (1888). 

35 See Boyd v. Sims, 87 Tenn. 771, 775, 11 S.W. 948, 949 (1889). 

3% 206 N.Y. 7, 16, 99 N.E. 138, 141 (1912). But see Rathbone v. Parkersburg Gas Co., 31 
W.Va. 798, 805, 8 S.E. 570, 573 (1912), where the feasibility of electing a new board by the 
stockholders was an argument strongly relied upon by the court in insisting upon a demand. 

37 4 Cook, op. cit. supra note 1, at 3242. See Greenwood v. Union Freight Ry. Co., ros U.S. 
13 (1881) where refusal to act by the directors made loss of the corporate franchise imminent. 


38 4 Cook, op. cit. supra note 1, at 3242. 
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It might be urged that a demand upon the body of shareholders is desirable 
as a means of giving the shareholders notice of the suit and an opportunity to 
join. Under such a view, however, it would be difficult to explain why demand 
should ever be excused, as is frequently the case.» While notice of the pendency 
of such suits would seem desirable, other means are available, and the cost 
should probably not be borne by the plaintiff. 

It may be that the demand on the shareholders is insisted upon as a purely 
formal requirement in the perfection of the plaintiff’s derivative cause of action, 
imposed by statute or precedent. Some state statutes specifically so provide*® 
and Federal Rule 23“ is perhaps susceptible of such an interpretation. But in 
this rule the qualifying words “‘if necessary”’ may be interpreted to make the 
demand unnecessary in cases where the shareholders have no power to “rat- 
ify.” In the absence of persuasive reasons for a requirement of demand in 
such cases, it is to be anticipated that in federal and state courts alike the rule 
of the Belmont case will be followed with increasing frequency. 


JUDICIAL REVIEW OF NEGATIVE ORDERS OF THE 
FEDERAL COMMISSIONS 


The Federal Power Act' and the Public Utility Holding Company Act of 
1935? require, in general, the approval of the proper commission’ before a 
corporation subject to either act may sell or otherwise dispose of any part 


of its facilities valued in excess of $50,000, merge with any other unit, issue 
any security, alter the rights of security holders, or service any affiliate or 
subsidiary. If, after due hearing, one of the commissions unreasonably refuses 
to approve some proposed action, the problem arises as to what relief the ag- 
grieved party may obtain in the federal courts. 


39 See notes 4, 29, 30, and 31 supra. What will constitute an excusing circumstance is within 
the discretion of the court. An inference that the wrongdoers dominated the shareholders be- 
cause the latter were blood relatives was refused to be drawn in Caldwell v. Eubanks, 326 Mo. 
185, 30 S.W. (2d) 976 (1930) and Hagood v. Smith, 162 Ala. 512, 50 So. 374 (1909). The prac- 
tical difficulty of convening the stockholders was deemed sufficient to excuse a demand in 
Shoening v. Schwenk, 112 Iowa 733, 84 N.W. 916 (1901). The necessity of haste may often 
excuse the demand. See Passmore v. Allentown & Reading Traction Co., 267 Pa. 356, 110 Atl. 
240 (1920). 

4° See Ga. Civil Code tit. 22, c.711, § 2224 (1933); Smith v. Coolidge Banking Co., 147 Ga. 7, 
92 S.E. 519 (1917); Alexander v. Searcy, 81 Ga. 536, 8 S.E. 630 (1888). 

* Note 7 supra. 

# See opinion of Justice Stone in Rogers v. Guaranty Trust Co. of New York, 288 U.S. 123, 
133 (1933). 

* 49 Stat. 847 (1935), 16 U.S.C.A. § 824 (Supp. 1938), amending Federal Water Power Act, 
41 Stat. 1077 (1920), 16 U.S.C.A. 791 (1927). 


? 49 Stat. 803 (1935), 15 U.S.C.A. 79 (Supp. 1938). 


3 The Public Utility Holding Company Act of 1935 is administered by the Securities and Ex- 
change Commission, and the Federal Power Act by the Federal Power Commission. 
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An order of a commission refusing to take some requested action is com- 
monly referred to as a “negative order.”” The review of such orders of the 
Interstate Commerce Commission have been held beyond the jurisdiction of the 
federal courts.‘ There has, however, been some confusion as to what consti- 
tuted a negative order. In the first case ennunciating the Negative Order Doc- 
trine, Proctor and Gamble Co. v. United States,s the Supreme Court used the 
expression to mean an order which does not require any judicial action for its 
enforcement, or, in other words, does not raise a duty on the part of any person 
to act in obedience to it. 

The Supreme Court, however, in two later cases laid down another require- 
ment; it must also be an order which does not alter the status quo. In United 
States v. New River Co.,° the Interstate Commerce Commission decided that 
the prevailing rule as to distribution of coal cars among mines was unfair, and 
by an informal announcement caused the carriers to apply a new rule. Later 
the case was reopened, the commission changed its mind and dismissed the 
complaints against the old rule, thereby, in effect, re-establishing it. The Su- 
preme Court said the order dismissing the complaint was not negative because 
it “permits and authorizes the carriers to apply rule four” (the old rule) and 
that “the effect of the order is to grant the relief sought by the operators of 
local mines.”” The same result was reached in Powell v. United States,’ where 
the order in question was one striking from the commission’s files a tariff of 
rates then in effect as to a six mile piece of track. The court said that “over- 
emphasis upon the mere form of the order may not be permitted to obscure its 


purpose and effect. By it the commission meant to put an end to the tariff 
in question The order would eliminate that rule and substitute for it 
terms of the tariffs applicable prior to its effective date.’’*® 

The problem of the extent and effect of the Negative Order Doctrine has be- 


4 Proctor and Gamble Co. v. United States, 225 U.S. 282 (1912); Manufacturers Railway 
Co. v. United States, 246 U.S. 457 (1918); Lehigh Valley Ry. Co. v. United States, 243 U.S. 
412 (1917); Piedmont and Northern Ry. Co. v. United States, 280 U.S. 469 (1930); Standard 
Oil Co. v. United States, 283 U.S. 235 (1931); United States v. Corrick, 298 U.S. 435 (1936); 
United States v. Griffin, 303 U.S. 226 (1938); Shanahan v. United States, 303 U.S. 596 (1938). 
For general discussion of the Negative Order Doctrine see note, 47 Yale L.J. 766 (1937); note, 
34 Col. L. Rev. 908 (1934). 

$ 225 U.S. 282 (1912). 6 265 U.S. 533 (1924). 

7 300 U.S. 276 (1937). See also American Sumatra Tobacco Corp. v. Securities and Ex- 
change Commission, 93 F. (2d) 236 (App. D.C. 1937). 

5 Powell v. United States, 300 U.S. 276 (1937). The one irreconcilable Supreme Court case 
is Atchison, Topeka and Santa Fe Ry. Co. v. United States, 234 U.S. 476 (1913), where the 
railroad sued to enjoin an order of the Interstate Commerce Commission refusing to give the 
petitioner authority to change the relative rates on long and short hauls. The Supreme Court 
upheld the assumption of jurisdiction by the district court, and in rejecting the contention 
that the order was negative, said that “the proposition disregards the fact that the right to peti- 
tion the Commission conferred by the statute is positive and while refusal to grant it may be in 
one sense negative, in another and broader view it is affirmative since it refuses that which the 
statute in affirmative terms declares shall be granted if only the conditions which the statute 
provides are found to exist,” thus in terms limiting negative orders to “justifiable” orders. 
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come increasingly important under the Federal Power Act? and Public Utility 
Holding Company Act"® which provide that “Any party . . . . aggrieved by an or- 
der issued by the commission . . . . may obtain a review of such order in the cir- 
cuit court of appeals of the United States .... by filing in such court .... a writ- 
ten petition praying that the order of the commission be modified or set aside in 
whole or in part.”’ The applicability of the Negative Order Doctrine to this clause 
has been considered in three recent circuit court of appeals decisions.* In Hous- 
ton Natural Gas Corp. v. Securities and Exchange Commission” the fourth circuit 
dismissed for want of jurisdiction an appeal from a negative order of the 
Securities and Exchange Commission. The appeal was brought under the au- 
thority of the above quoted clause of the Public Utility Holding Company Act. 
The court cited as authority the Supreme Court decisions,'’ establishing the 
Negative Order Doctrine, where orders of the Interstate Commerce Commis- 
sion were considered. In these cases the pertinent statute’ gave the Com- 
merce Court's jurisdiction of: “First. All cases for the enforcement, otherwise 
than by adjudication and collection of a forfeiture or penalty or by infliction 
of criminal punishment, of any order of the Interstate Commerce Commission 
other than for the payment of money. Second. Cases brought to enjoin, set 
aside, annul, or suspend in whole or in part any order of the Interstate Com- 
merce Commission.” The Supreme Court reasoned that the first section pro- 
viding for the enforcement of orders could only mean affirmative orders, and 
since the second section dealt with the “same subject from a reverse point of 
view,” the word “order’’ must have the same limited meaning in the second 



































































Admitting that this case conflicts with the definition of a negative order as a not-needing-en- 
forcement and not-altering-status quo one, the definition still embraces nine subsequent Su- 
preme Court cases which can only be regarded as in effect overruling this case. 


9 49 Stat. 860 (1930), 16 U.S.C.A. 8251 (Supp. 1938). 


¥ 49 Stat. 834 (1935), 15 U.S.C.A. 79x (Supp. 1938). The National Labor Relations Act, 
49 Stat. 453 (1935), 29 U.S.C.A. 160 (f) (Supp. 1938) has a similar review provision. Under 
that act, however, negative orders will be relatively rare. 


™ Houston Natural Gas Corp. v. Securities and Exchange Commission, 100 F.(2d) 5 (C.C.A. 
4th 1938); Newport Electric Corp. v. Federal Power Commission, 97 F.(2d) 580 (C.C.A. 
2d 1938); Pacific Power and Light Co. v. Federal Power Commission, 98 F.(2d) 835 (C.C.A. 
goth 1938). The Newport case was not appealed, but application for a writ of certiorari has been 
made in the Pacific Power and Light case. 

™ 100 F. (2d) 5 (C.C.A. 4th 1938). 


"3 Supra, note 4. It is interesting to note that in the Houston case Judge Healy, one of the 
commissioners of the Securities & Exchange Commission, filed a statement opposing the con- 
tention of the commission’s counsel that the Negative Order Doctrine was applicable to the case, 
and requesting a decision upon the merits of the controversy. 


*¢ Commerce Court Act, 36 Stat. 539 (1910), 28 U.S.C.A. § 41 (27), (28) (1927). See note 
15 infra. 
























































's This court, created in 1910 by the Commerce Court Act, was abolished in 1913 and its 
jurisdiction transferred to the federal district courts by the Urgent Deficiencies Act, 38 Stat. 
219 (1913). See note 14 supra. 
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section."* A similar argument was made as to the section providing that the 
pendency of a suit to enjoin or set aside an order of the Interstate Commerce 
Commission should not suspend the operation of such an order. 

The Supreme Court has suggested as another ground"? for the Negative 
Order Doctrine that negative orders are unimportant. Therefore, since the 
Urgent Deficiencies Act'* which gave the district courts jurisdiction to review 
orders of the Interstate Commerce Commission, also provided for a three 
judge court, priority over other cases, and direct appeal to the Supreme Court, 
the court argued that this exceptional type of review should not be construed 
to extend to such negative (and therefore unimportant) orders. 

In the cases where the petitioner claimed to be outside the jurisdiction of the 
Interstate Commerce Commission,’ the Supreme Court further suggested that 
the negative order had no res judicata effect as to the issue of the railroad’s 
immunity from the operation of the statute, and suggested that ‘‘what plain- 
tiffs are seeking is, therefore, in substance, a declaratory judgment that the 
Railway is within the exemption,’”° and that the court had no jurisdiction to 
give such a remedy. The Supreme Court has also thrown in the argument that 
a review of negative orders of the Interstate Commerce Commission would 
result in the usurpation by the courts of technical questions more properly 
handled by the commission.” 

Whatever the validity of these reasons where orders of the Interstate Com- 
merce Commission were involved, it is apparent that they have but little 
application to the cases arising under the Federal Power Act and the Public 
Utility Holding Company Act. The word “order’’ in these acts does not have 
any preceding section where the word is used in the affirmative sense as in the 
Urgent Deficiencies Act which provided for a review of orders of the Interstate 
Commerce Commission. The review by the circuit court of appeals provided 
by the two recent acts is not an exceptional one such as is provided under the 
Urgent Deficiencies Act. Even if a review by the circuit court of appeals would 
require in effect a declaratory judgment, such a result would not seem objec- 
tionable now that the Federal Declaratory Judgment Act” has been held con- 
stitutional.*s Finally, whether the order needs enforcement or alters the status 
quo has little relevance to the problem of what highly technical problems 


%6 See Procter and Gamble Co. v. United States, 225 U.S. 282 (1912). 

17 See United States v. Griffin, 303 U.S. 226 (1938). 

18 38 Stat. 219 (1913), 28 U.S.C.A. § 47 (1927). 

9 See Piedmont and Northern Ry. Co. v. United States, 280 U.S. 469 (1930); Lehigh Valley 
Ry. Co. v. United States, 243 U.S. 412 (1917). 

2° Piedmont and Northern Ry. Co. v. United States, 280 U.S. 469, 477 (1930). 

* See Procter and Gamble Co. v. United States, 225 U.S. 282, 287 (1912); Manufacturers 
Ry. Co. v. United States, 246 U.S. 457, 483 (1918). 

™ 48 Stat (1934), as amended by 49 Stat. 1014, 1027 (1935), 28 U.S.C.A. 400 (Supp. 1938). 
' 3 Aetna Life Ins. Co. v. Haworth, 300 U.S. 227 (1937), rehearing denied, 300 U.S. 687 

1937). 
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should be left to the commission for determination, since negative and affirma- 
tive orders generally involve the same questions. 

In Newport Electric Corp. v. Federal Power Commission,*4 the second circuit 
dismissed for want of jurisdiction an appeal under the Federal Power Act from 
a negative order of the Federal Power Commission. In adopting the Negative 
Order Doctrine, the court further suggested that “the reason lying behind the 
distinction between affirmative and negative orders in cases reviewing orders 
of the Interstate Commerce Commission is that a judgment to set aside a 
negative order would be ineffective, and that therefore a more narrow inter- 
pretation of the jurisdictional statute was preferred.’”*5 Until the Federal Power 
Commission or Securities and Exchange Commission issues an order of ap- 
proval, a merger would be unlawful. Thus, the petitioner would receive no 
practical relief unless the court issued a mandatory injunction commanding 
the commission to approve the proposed merger, and this the court said was 
beyond its power under the appeal provisions of the Federal Power Act. Since 
the many opinions of the Supreme Court upon this problem fail to state this 
argument of the ineffectiveness of the court’s judgment, it is doubtful whether 
it had any influence upon that court’s decisions. Since the Urgent Deficiencies 
Act, unlike the Federal Power Act, specifically gave the court jurisdiction to 
“enjoin” the Interstate Commerce Commission,” the Supreme Court in the 
Interstate Commerce cases perhaps assumed that if jurisdiction was obtained, 
a mandatory injunction could issue as easily as a judgment setting aside the 
order. 

Let us, however, evaluate the argument solely in terms of its validity as 
regards the Newport case itself. Even assuming for the moment that no other 
form of relief is within the power of the court to issue, it may still be argued that 
a judgment setting aside the negative order would not be completely valueless. 
After such a judgment, it is highly probable that the Federal Power Commis- 
sion would hold another hearing,?’ at which time the petitioner despite previous 
failures might be able to persuade the commission of the soundness of its views. 
It is even possible that the commission, without any other proceedings, might 
voluntarily accede to the court’s views as shown by the judgment setting aside 
the negative order, and enter an order of approval. 

In Pacific Power and Light Co. v. Federal Power Commission* the ninth 
circuit overruled a motion to dismiss for want of jurisdiction an appeal under 
the Federal Power Act from a negative order of the Federal Power Commis- 
sion. Rejecting the second circuit’s position, the court suggested that the set- 


"4.97 F. (2d) 580 (C.C.A. 2d 1938). %s Id. at 582. % Supra, note 18. 


27 In United States v. Griffin, 303 U.S. 226 (1938) the district court set aside the negative 
order of the Interstate Commerce Commission and directed it to take further action. The 
commission thereupon held another hearing and again declined to permit an increase of the 
rate in question. A second action in the district court, after appeal to the Supreme Court, 
was dismissed for want of jurisdiction under the Negative Order Doctrine. 


#8 98 F. (2d) 835 (C.C.A. oth 1938). 
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ting aside of the commission’s order is analogous to a reversal of judgment and 
remanding for a new trial, and that “it will not be presumed that the Board, 
any more than a court, will repeat in its proceedings an error of law so deter- 
mined by the judicial tribunal reviewing the order.”*® The analogy, though 
interesting, seems of questionable strength, for a commission tends to have a 
rather different attitude toward an appellate court than does a lower court, and 
violates no express order or direction of the court if it chooses to remain in- 
active after a decision setting aside its negative order. Moreover, a lower 
court upon the remanding of a case with directions may be compelled by man- 
damus to comply with those directions,3° while, as shown hereafter, the com- 
mission quite possibly cannot be so compelled. 

The ninth circuit, moreover, in assuming jurisdiction distinguishes the cases 
brought under the Federal] Power Act from those under the Urgent Deficiencies 
Act on the ground that, by providing that “‘if the commission finds that the pro- 
posed disposition, consolidation, acquisition, or control will be consistent with 
the public interest, it shall approve the same,’’3* the Federal Power Act conferred 
upon the petitioner a “substantive right” in contradistinction to the more dis- 
cretionary language of the Interstate Commerce Acts which provide, for ex- 
ample, that “whenever . . . . the commission shall be of opinion that any indi- 
vidual or joint rate, fare, or charge whatsoever .... is or will be unjust or 
unreasonable . . . . the commission is authorized and empowered to determine 
and prescribe what will be the just and reasonable individual or joint rate, 
fare, or charge ....and to make an order that the carrier or carriers shall 
cease and desist from such violation.”** By saying that the petitioner has a 
“substantive right,” the court evidently meant that he has a legally enforce- 
able right, and thus assumed that the negative order in the case before it 
was reviewable. By its emphasis upon the word “shall” in the Federal Power 
Act section just quoted, however, the court implies that this result fol- 
lows from the lesser degree of discretion conferred upon the Federal Power 
Commission by this act. The validity of such an interpretation is, indeed, 
questionable. The wording of the Federal Power Act to many might seem to 
confer more rather than less discretion upon the Federal Power Commission 
than the Interstate Commerce Acts do upon the Interstate Commerce Com- 
mission. Moreover, if either commission’s negative orders are so discretionary 
as to be not reviewable, the same should hold true of its affirmative orders, 
but no one contends that they are not reviewable. The absence of discretion- 
ary language in the Supreme Court negative order decisions suggests that that 
court has not been greatly influenced by this contention, nor, for the considera- 
tions just outlined, does it seem likely that it will be in the future. 


29 Id. at 838. 


3° In re Potts, 166 U.S. 263 (1897); Goldwyn Pictures Corp. v. Howells Sales Co., 287 Fed. 
100 (C.C.A. 2d 1923). 


3 49 Stat. 849 (1935), 16 U.S.C.A. § 824 b (Supp. 1938). 
3? 36 Stat. 551 (1910), 49 U.S.C.A. § 15(1) (1927). 
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Assuming that the court has jurisdiction to review the negative orders of 
the Federal Power Commission or Securities and Exchange Commission, the 
question arises as to what form of relief the circuit court of appeals can give 
the petitioner. The Federal Power Act and Public Utility Holding Company 
Act each provide that the circuit court of appeals “shall have exclusive 
jurisdiction to affirm, modify, or set aside such order in whole or in part.’’33 
Clearly the court can set aside the negative order. It is suggested, moreover, 
that jurisdiction to “modify” an order gives the circuit court of appeals power 
to decree that the order refusing to grant approval of the proposed action is 
thereby modified so as to approve the proposed action. The dictionary defini- 
tion, ‘‘to change somewhat the form or qualities of; to alter somewhat’’*4 sug- 
gests that changing an order of disapproval to one of approval is changing the 
order so much as to not “modify” it, but substitute a new order of the court 
in place of the old one. In one sense, however, any modification of an order of 
a commission by the court will result in the substitution of a new order in that 
it is a different order from the one preceding it. The issue, therefore, is not 
whether the new order as decreed by the court has all of the characteristics of 
the old but whether it has enough as to be considered only modified. The lan- 
guage refusing to approve the proposed action might be considered the essen- 
tial part of the order, modification of which could be accomplished only by a 
change of parties or extent of subject matter affected. On the other hand, it 
is suggested that in view of the general language used, the fact that the new 
order decreed by the court concerns the same parties and subject matter as 
the old one make it merely a modification of the old negative order. 

Such a decree modifying a negative order should not be confused with a 
mandatory injunction to thecommission. The decree modifying the commission’s 
order would make that order, as modified, immediately effective. On the other 
hand, a mandatory injunction designed to modify an order of the commission 
would require action by the commission before effectively causing the modifica- 
tion of that order. Since a decree affirming or setting aside an order in whole or 
in part would immediately affect the commission’s order, it would seem that 
the word modify was, also, used in the more direct sense, i.e., that a decree 
of the court would immediately and without any action by the commission 
affect the order. Despite the greater attractiveness, however, of the arguments 
for a modifying decree rather than a mandatory injunction, the two decisions*s 

33 Supra, note 3. Because of the word “modify,” the provision may be unconstitutional as 
requiring administrative action by a constitutional court. See Ex parte Bakelite Corp., 279 
U.S. 438 (1929); note, 34 Col. L. Rev. 352 (1934). The Radio Act of 1927, 44 Stat. 1162 (1927), 
47 U.S.C.A. § 81 (1927) gave the court of appeals of the District of Columbia jurisdiction to 
“alter or revise the decision appealed from and enter such judgment as to it may seem just.” 
The Supreme Court in Federal Radio Commission v. General Electric Co., 281 U.S. 464 (1930), 
held the proceedings under the act were administrative, and, therefore, not reviewable by it. 

34 Webster’s New International Dictionary 1389 (8th ed. 1933). 

3s Newport Electric Corp. v. Federal Power Commission, 97 F. (2d) 580 (C.C.A. ad 1938); 


Houston Natural Gas Corp. v. Securities and Exchange Commission, 100 F. (2d) 5 (C.C.A. 
4th 1938). , 
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under the Federal Power Act, which mention the possibility of a mandatory 
injunction, completely ignore the possibility of this other type of decree. 

It would seem that the petitioner stands a poor chance of getting relief out- 
side the direct statutory review provided in the Federal Power Act and Public 
Utility Holding Company Act. If he seeks a mandatory injunction in a federal 
district court before attempting to gain a review in the circuit court of appeals, 
his bill would probably be dismissed on the ground that he had not first ex- 
hausted his statutory legal remedies,*° even though the circuit courts of 
appeals disagree as to their jurisdiction over such a review. If the circuit 
court of appeals dismissed his petition for review of the negative order for 
want of jurisdiction, or else ineffectively set aside the negative order, and he 
then sued in a federal district court for a mandatory injunction, he might have 
to overcome the objection that such an injunction is beyond the jurisdiction 
of the court.37 

More important would be the objection that Congress by providing that 
the circuit court of appeals should have “exclusive jurisdiction” to affirm, 
modify, or set aside the commissions’ orders** meant not only that no other 
action could be sustained while this one was pending, but, also, that no action 
could be brought at any other time. In a number of cases under similar review 
provisions, the federal courts in dicta have seemed to adopt the latter inter- 
pretation.’® Such a position seems well justified if the circuit court of appeals 
had assumed jurisdiction in the first action and had simply rendered an in- 
effective decree, for a second action in a district court to secure a mandatory 
injunction would seem an unnecessarily tedious and wasteful way to settle 
the controversy. If the first action, however, was dismissed on the ground that 
the circuit court of appeals had no jurisdiction to review negative orders 
under the two acts, the statutory provision providing for “exclusive jurisdic- 
tion” of that court should not bar an action in the district court. Even so, 
the existence of an exclusive review by the circuit court of appeals of affirma- 
tive orders might well lead the district court to conclude that negative orders, 
not being reviewable under the provisions of the two acts, are also not review- 

3° Sykes v. Jenny Wren Co., 78 F. (2d) 729 (App. D.C. 1935); Elliott v. El Paso Electric 
Co., 88 F. (2d) 505 (C.C.A. sth 1937), cert. denied, 301 U.S. 710 (1938); Clark v. Linder- 
mann and Hoverson Co., 88 F. (2d) 59 (C.C.A. 7th 1937), cert. denied, 301 U.S. 707 (1938). 

37 As the federal district courts have no jurisdiction to entertain an original action of man- 
damus, McIntire v. Woods, 7 Cranch (U.S.) 504 (1813); Covington & Cincinnati Bridge Co. v. 
Hager, 203 U.S. 109 (1906), it has, occasionally, been held that a mandatory injunction to ac- 
complish the same end was also not available. Fineran v. Bailey, 2 F. (2d) 363 (C.C.A. 5th 
1924); Stevenson v. Holstein-Friesian Ass’n of America, 30 F. (2d) 625 (C.C.A. 2d 1929)’ 
The weight of authority, however, seems to be the other way. Chicago v. Fox Film Corp., 
251 Fed. 883 (C.C.A. 7th 1918); Bulger v. Benson, 262 Fed. 929 (C.C.A. oth 1920). See note, 
38 Col. L. Rev.go03 (1938). In contrast to the district courts, the courts of the District of Colum- 
bia have the power to issue mandamus, Kendall v. United States, 12 Pet. (U.S.) 522 (1838); 
Freund, Administrative Powers over Persons and Property 246 (1st ed. 1928). 

38 Supra, note 3. 


39 American Sumatra Tobacco Corp. v. Securities and Exchange Commission, 93 F. (2d) 236, 
239 (App. D.C. 1937); Sykes v. Jenny Wren Co., 78 F. (2d) 729, 732 (App. D.C. 1935). 











te, 


8); 


36, 





NOTES 285 


able in an independent action, for there is no apparent reason why the pro- 
cedure should differ between the review of a negative and an affirmative order. 

The Negative Order Doctrine seems essentially an arbitrary one, whose 
application should be closely limited for that reason. Whether an order is 
negative, i.¢., is a not-needing-enforcement and not-altering-status quo order, 
seems to have little bearing upon the question of what orders of commissions 
theoretically should be reviewable by the courts.4° Negative orders are almost 
without exception handled like affirmative ones in the state courts" which con- 
fine their attention in the main to the more practical problems of whether an 
order is final rather than interlocutory,” purely discretionary or legislative. 

If the petitioner is unable to get relief in the federal courts from a negative 
order, the Federal Power Commission and Securities and Exchange Commis- 
sion have, in effect, an absolute power to cause great loss to a utility coming 
under their jurisdiction through their refusal to approve necessary measures. 
Such a power might conceivably produce an unofficial yet, in effect, absolute 
power over rates through the threat of an unfair use of the admittedly absolute 
power over other aspects of the business. Whether or not these two commis- 
sions and those which Congress will see fit to provide with similar review pro- 
visions, would always use their power impartially and intelligently, and whether 
or not the public would gain by the commissions’ exercise of that power, un- 
hampered by judicial review, it is, indeed, debatable whether the courts should 
by the use of a technical doctrine give them such great power without the ex- 
press authority of Congress. 


4 Until 1938, with the exception of the Interstate Commerce Commission, the federal 
courts had never declined to issue a mandatory injunction against any federal administrative 
body solely because the order in question was negative. See Wilson v. Bowers, 14 F. (2d) 976 
(D.C.N.Y. 1924) and Casper v. Doran, 30 F. (2d) 400 (D.C. Pa. 1929) (authorization of with- 
drawal of alcohol); Jacob Hoffman Brewing Co. v. McElligott, 259 Fed. 321 (D.C.N.Y. 1919), 
order modified, 259 Fed. 525 (C.C.A. 2d 1919) (delivery of beer revenue stamps). Moreover, 
the Radio Act of 1927, 44 Stat. 1162 (1927), 47 U.S.C.A. § 81 (1927) expressly allows an appeal 
from many types of negative orders. 

# Italia America Shipping Corp. v. Nelson, 323 Ill. 427, 154 N.E. 198 (1926) (mandamus lies 
to compel issuance of a license) ; Jackman v. Public Service Commission of Kansas, 121 Kan. 141, 
245 Pac. 1047 (1926) (approval of plans for a dam compelled by mandamus); Perkins Mfg. Co. 
v. Jordan, 200 Cal. 667, 254 Pac. 551 (1927) (issuance of certificate to foreign corporation com- 
pelled) ; State ex rel. Blank v. Gramling, 219 Wis. 196, 262 N.W. 614 (1935) (mandamus lies to 
compel issuance of doctor’s license). However, in Seaberg v. Raton Public Service Co., 16 
N.M. 59, 8 P. (2d) 100 (1932), the court dismissed a removal proceedings on the ground that 
under the statute it could only enforce or refuse to enforce the commission’s order, and, since 


neither action would have any effect, it therefore did not have jurisdiction to review a negative 
order. 


# See Capital Water Co. v. Public Utilities Commission, 41 Idaho 19, 237 Pac. 423 (1925); 
Philadelphia City Passenger Ry. Co. v. Public Service Comm’n of Pennsylvania, 211 Pa. 31, 
114 Atl. 642 (1921); State Public Utilities Comm’n v. Chicago Telephone Co., 287 Ill. 447, 
122 N.E. 850 (1919). 

43 See Comley v. Boyle, 115 Conn. 406, 162 Atl. 26 (1932); Bernstein v. City of Marshall- 
town, 215 Iowa 1168, 248 N.W. 26 (1933); Royal Glen Land and Lumber Co. v. Public Service 
Comm’n, 91 W.Va. 446, 113 S.E. 749 (1922); Fishback v. Public Service Comm’n of Indiana, 
193 Ind. 282, 138 N.E. 346 (1923). 


RECENT CASES 


Administrative Law—Public Officers—De Jure Officer’s Right to Salary Paid De 
Facto Incumbent—{Illinois].—The plaintiff, who was declared an elected municipal 
judge after a recount, sued the city for the salary of that office. The salary had been 
paid in good faith to the de facto incumbent who had received a certificate of election 
following the regular canvas. On appeal from a decision for the plaintiff, held, that a 
payment of the salary to the incumbent de facto officer is a good defense to the suit of 
the de jure officer. McKinley v. City of Chicago. 

A de jure officer’s right to salary for a period that the office was occupied by a de 
facto officer has been adjudicated in nearly every jurisdiction of the United States.? In 
those cases where the de jure officer sues the municipality, a majority of the jurisdic- 
tions have adopted the view applied by the Illinois court in the instant case, basing 
their conclusions upon a public policy argument.’ This argument is supported on two 
grounds; the officer, who discharges the duties, should be paid with reasonable prompt- 
ness to insure the efficient continuance of public service, and the city should not be 
required to pay twice for services it receives.4 Some jurisdictions, however, hold that 
payment to the de facto officer is no defense, basing their conclusions on the theory 
that the salary is attached to and depends upon the legal title to the office.s In those 
states where the de jure officer cannot recover from the municipality, he can, usually, 
recover from the de facto officer the salary that that officer has received. This general 


* 16 N.E. (2d) 727 (Ill. 1938). 


See cases collected in 55 A.L.R. 997 (1928); 2 McQuillin, Municipal Corporations § 537 
(2d ed. 1928). 

3 Auditors of Wayne County v. Benoit, 20 Mich. 176 (1870); Dolan v. Mayor, 68 N.Y. 274 
(1877); Comm’rs of Saline County v. Anderson, 20 Kan. 298 (1878); Shaw v. County of Pima, 
2 Ariz. 399, 18 Pac. 273 (1888); Coughlin v. McElroy, 74 Conn. 397, 50 Atl. 1025 (1902); 
Brown v. Tama County, 122 Iowa 745, 98 N.W. 562 (1904). 

4It should be noted that in these jurisdictions, whenever the de facto officer has not been 
paid for his services, the de jure officer is allowed to recover from the city on the theory that 
the salary is attached to the legal title to the office. Comstock v. Grand Rapids, 40 Mich. 397 
(1879); Whitaker v. City of Topeka, 9 Kan. App. 213, 59 Pac. 668 (1900); Chicago v. Lut- 
hardt, 191 Ill. 516, 61 N.E. 410 (1901); Bullis v. City of Chicago, 235 Ill. 472, 85 N.E. 614 
(1908). 

5 People ex rel. Dorsey v. Smyth, 28 Cal. 21 (1865); Philadelphia v. Rink, 1 Sadler (Pa.) 
390, 2 Atl. sos (1886); Andrews v. Portland, 79 Me. 484, ro Atl. 458 (1887); Rasmussen v. 
Carbon County, 8 Wyo. 277, 56 Pac. 1098 (1899); Tanner v. Edwards, 31 Utah 80, 86 Pac. 
765 (1906). Tennessee has reached the same result, but on the theory that the de jure officer 
has a property right in his office. Memphis v. Woodward, 59 Tenn. 499 (1873). Ohio found 
in one case that the de jure officer has a contract with the public. City of Cleveland v. Luttner, 
92 Ohio St. 493, 111 N.E. 280 (1915). 


* Nichols v. MacLean, ror N.Y. 526, 5 N.E. 347 (1886); Kreitz v. Behrensmeyer, 149 II. 
496, 36 N.E. 983 (1894); Coughlin v. McElroy, 74 Conn. 397, 50 Atl. 1025 (1902); Jones v. 
286 
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rule is usually based on one of two theories: first, a public policy argument, carried 
over from old English law, that the court will not protect a usurper; or, second, the 
theory that the salary is annexed to the legal title to the office. The only state found 
which has not accepted this rule is New Jersey, where in the leading case of Stuhr v. 
Curran’ the courts of that state denied recovery to the de jure officer on the grounds 
that only the officer who has performed the services of the office can claim its salary. 
The consequence of this rule is that the de jure officer cannot recover the salary, for 
the period he has not been incumbent, either from the city*® or the de facto officer.® 

While the rules seem clear, the confusion that exists in these cases arises because the 
states following the majority rule apply two or more inconsistent theories.'® If the 
court, in holding for the city against the de jure officer, bases its reasoning upon the 
theory that it is a good public policy to pay the de facto officer so that services will be 
performed efficiently, it does not seem to follow that the de jure officer should recover 
in a suit against the de facto officer merely because the de facto officer had no right 
to the office. Furthermore, the argument, which brands the de facto officer a usurper 
and intruder, seems to be definitely outmoded in many of the present day cases which 
arise either from close elections or where technical questions of legal construction 
concern the appointing or dismissing power. Only in those cases where the de facto 
officer was the beneficiary of a corrupt and fraudulent practice, either by himself or 
by his political machine, should he be left without relief." 

The more just rule seems to be that enunciated by the minority jurisdictions. In 
the first place, the de facto officer, who is not an unauthorized person gaining possession 
of a public office by force or fraud, should retain some compensation for the services 
he has performed. In the second place, the de jure officer, although he has performed 
no services, should not be left without relief for, if anyone is at fault, it is the govern- 
mental agency that kept him from obtaining his rightful office. 


Dusman, 246 Pa. 513, 92 Atl. 707 (1914); Farr v. Neeley, 66 Colo. 70, 179 Pac. 139 (1919). 
In addition, the majority rule is that a de facto officer cannot maintain an action to recover the 
salary incident to an office, even though he has performed the duties. People ex rel. Winstanley 
v. Weber, 80 Ill. 347 (1878); Luzerne County v. Trimmer, 95 Pa. 97 (1880); Romero v. United 
States, 24 Ct. Cl. 331 (1889). However, some courts have held that the de facto officer is en- 
titled to the salary when there is no de jure officer, Behan v. Davis, 3 Ariz. 399, 31 Pac. 521 
(1892); Blackburn v. Oklahoma City, 1 Okla. 292, 31 Pac. 782 (1893). 


744 N.J.L. 181 (1882). 

®§ McDonald v. Newark, 58 N.J.L. 12, 32 Atl. 384 (1895). 

9 Stuhr v. Curran, 44 N.J.L. 181 (1882). 

0 See 10 Mich. L. Rev. 291 (1912) for a discussion of the various theories. 


In this situation the de jure officer is usually granted relief, either against the de facto 
officer, Glasscock v. Lyons, 20 Ind. 1 (1863); or against the city when it is shown that city 
officials helped perpetrate the fraud, Warden v. Bayfield County, 87 Wis. 181, 58 N.W. 248 
(1894); City of Ardmore v. Sayre, 54 Okla. 779, 154 Pac. 356 (1915). Although there have been 
few cases on the subject, it appears that a city may recover salary paid to one gaining an office 
by corruption through a tax-payer’s suit. Briare v. Matthews, 202 Cal. 1, 258 Pac. 939 (1927). 
Cf. Woodruff v. Shea, 152 Ky. 657, 153 S.W. 1005 (1913). 

™ The de facto officer is protected in the minority jurisdictions for the city cannot recover 
back the salary it has paid him. Badeau v. United States, 130 U.S. 439 (1889). Cf. note 11, 
Supra. 
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It is unfortunate that the Illinois court in the instant case followed the dictates of 
stare decisis. Probably the only solution now lies in recourse to the legislature, a 
step which has already been taken by several states."4 


Conflict of Laws—Civil Death—Application of Local Penalty to Conviction in Another 
State—{Federal].—The plaintiff was sentenced in Florida to life imprisonment for 
murder. Having been paroled, he brought suit in a federal court in New York ona 
tort claim arising in New York. The sole question was whether § 511 of the Penal Law 
of New York," which states that “‘a person sentenced to imprisonment for life is there- 
after deemed civilly dead,” prevented the plaintiff from suing. Held, that the New 
York statute was not applicable to a person sentenced to life imprisonment in another 
state. Panko v. Endicott Johnson Cor poration.? 

The restriction placed upon the application of the New York statute in the instant 
case is in accord with the tendency to mitigate the harshness of common law civil 
death.3 This policy has reduced the effect of civil death in New York to the dissolu- 
tion of the marriage of the person sentenced,‘ the loss of his political rights, and the 
loss of his right to sue. But this latter vestige of common law civil death seems to be 
without justification today.s It cannot be supported as a deterrent to crime. It may 


*3 For cases holding that the de jure officer may not recover salary from a city after it has 
already been paid to the de facto incumbent see: People ex rel. Sartisan v. Schmidt, 281 Ill. 
211, 117 N.E. 1037 (1917); People ex rel. Durante v. Burdett, 283 Ill. 124, 118 N.E. 1009 
(1918); Hittell v. Chicago, 327 Ill. 443, 158 N.E. 683 (1927). Two widely cited cases have held 
that the de jure officer may recover from the de facto officer the salary the latter has received: 
Mayfield v. Moore, 53 Ill. 428 (1870); Kreitz v. Behrensmeyer, 1409 Ill. 496, 36 N.E. 983 (1894). 


14 See Cal. Pol. Code 1937, § 936, 7; Mo. Rev. Stat. 1929, § 11423. 
* Cahill’s Cons. L. of New York 1930, c. 41, § 511. 
2 24 F. Supp. 678 (N.Y. 1938). 


3 Strict common law civil death which resulted only from profession in religion, abjuration 
of the realm, and banishment from the realm, had practically the same effect on one’s legal 
rights as natural death. Co. Litt.* 133a (§ 200); 2 Woerner, Administration 699 note 11 (3d 
ed. 1923). Civil death following attainder for treason or felony had less radical consequences. 
It resulted primarily in the loss of political rights, such as the right to vote or hold office, and 
in the loss of the right to sue and to be a witness. 1 Chitty, Criminal Law 723 (2d ed. 1826); 
3 Coke, Institutes 215 (1797). It is this milder form which the New York courts have held to 
be the pattern of civil death in that state. New York statutes abolishing disqualification of a 
person sentenced to life imprisonment as a witness and providing the appointment of a com- 
mittee to manage the real and personal estate of a life convict have further abated the rigour 
of the early form of civil death. 


4 Avery v. Everett, 110 N.Y. 317, 18 N.E. 148 (1888); Gargan v. Sculley, 82 Misc. 667, 144 
N.Y. Supp. 205 (1913); Glielmi v. Glielmi, 72 Misc. 511, 131 N.Y. Supp. 373 (1911). 


5 Before the abolition of forfeiture and corruption of blood, the suspension of the right to sue 
might have been supported on the ground that a person convicted of a felony could not be a 
party in any action as a consequence of the forfeiture of his estate and the corruption of his 
blood. 
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give a windfall to debtors, and it may inflict an unmerited punishment on innocent 
third persons,® namely, on the dependents of the person sentenced and his heirs.” 
This savors of forfeiture and corruption of blood which have long been prohibited in 
New York.® 

The disfavor with which the courts regard the suspension of the right to sue is 
manifested by their tendency to restrict its application. In following this tendency 
the court has a sound basis on which to stand. Because it deprives a person of a 
civil right which he previously possessed, the civil death statute is in effect a penal 
law.'® A penal statute will not be applied, even by the courts of the state in which 
it is enacted, to an act taking place wholly in another state. Furthermore, the strict- 
ness with which penal statutes are ordinarily construed” prevents the application of 
such a statute to a situation which, like that in the instant case, does not unequivocally 
come within its terms.'3 Finally, a sentence to imprisonment under the laws of one 
state can have no effect by way of penalty or disability, beyond the limits of the state 
in which the judgment is rendered, in the absence of an express statute in another state 
giving effect to such sentence.*4 The decision is also consistent with the general 


6 As a reason for confining the application of infamy statutes, Beale suggested an analogous 
argument, namely, that they inflict an unmerited punishment on third persons—those who need 
the convict’s testimony. Beale, Progress of the Law, 1919-20, 34 Harv. L. Rev. 50, 62 (1920). 


7 The force of this argument is greater in other states than New York because New York 
has provided by statute for the appointment of a committee to manage the real and personal 
property of life convicts. Cahill’s Cons. L. of New York, c. rob, §§ 320, 321 (2d ed. 1930). 
The cases do not indicate what effect this provision has on the right to sue. 

8 They were abolished by the legislative act of the 26th of March, 1796, Platner v. Sher- 
wood, 6 Johns. Ch. (N.Y.) 118 (1822). See Cahill’s Cons. L. of New York, c. 41, § 512 (2d ed. 
1930). 

9 A life convict in New York has been allowed to sue the state for tort injuries suffered in 
prison work. Bhullar v. State, 248 App. Div. 802, 289 N.Y. Supp. 41 (1936). Ifa plaintiff has 
instituted suit, and is then convicted and sentenced, he is entitled to go on with his action. 
Bowles v. Habermann, 95 N.Y. 246 (1884). 


*° Huntington v. Attrill, 146 U.S. 657, 673 (1892); Cummings v. State of Missouri, 4 Wall. 
(U.S.) 277 (1866); Bowles v. Habermann, 95 N.Y. 246 (1884); Beale, The Progress of the Law, 
1919-1920, 34 Harv. L. Rev. 50, 62 (1920). 

 ; Wharton, Conflict of Laws 20 (3d ed. 1905). In State v. Knight, 1 Taylor (N.C.) 143 
(1799), the court expressly declared “one state cannot punish crimes committed in another 
state.” For a thorough discussion of the considerations involved in the application of the 
principle stated, see Stimson, Conflict of Criminal Law 1-8 (1936); see also Stumberg, Con- 
flict of Laws 53, note 5 (1937). 


” Doubts as to correct interpretation of penal statutes are resolved in favor of the accused. 
People v. Mangan, 262 N.Y. 508, 188 N.E. 41 (1933). 


‘3 For examples of strict construction, see the cases holding that statutes providing special 
consequences for a sentence “to imprisonment in the state courts” do not apply to a sentence 
to imprisonment in the reformatory, Sample v. Horner, 61 Kan. 738, 60 Pac. 745 (1900), or 
to a sentence in the county penitentiary, Bowles v. Habermann, 95 N.Y. 246 (1884), and not 
even to sentences in the federal courts, Presbury v. Hull, 34 Mo. 29 (1863). 

*4 Logan v. United States, 144 U.S. 263 (1892); Commonwealth v. Green, 17 Mass. 515 


(1822); Sims v. Sims, 75 N.Y. 466 (1878); People v. Gutterson, 244 N.Y. 243, 155 N.E. 113 
(1926). 
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treatment of analogous statutes attaching special disabilities to a sentence of im- 
prisonment.'s It may finally be justified by the consideration that a state may be 
unwilling to attach penal consequences to a judgment rendered in proceedings, the 
fairness of which it cannot control. 

The court held correctly that Jones v. Jones, on which the defendant relied for 
applying the statute to the plaintiff, was distinguishable from the instant case. The 
Jones case held that a statute providing that a second marriage was not void if con- 
tracted after the first spouse had been finally sentenced to life imprisonment was 
applicable to a sentence in a foreign jurisdiction. But the decision was motivated by 
a desire to liberate the spouse of the person sentenced and was not intended to provide 
an additional penalty. 


Conflict of Laws—Divorces Entitled to Full Faith and Credit—Qualification of 
Haddock Case—({Federal].—In 1925 the District Court of the District of Columbia 
granted the plaintiff a separation from the defendant, his wife, on ground of the latter’s 
cruelty. In 1929 the plaintiff started suit in Virginia to secure an absolute divorce 
on the ground of desertion, the defendant being personally served in the District of 
Columbia. The defendant appeared specially and unsuccessfully contested the 
plaintiff’s Virginia domicile. Upon the defendant’s failure to plead to the merits within 
a ten-day period granted by the court, the case proceeded to judgment for the plaintiff. 
The husband, the plaintiff, remarried in 1933, and in 1935 sought to set aside the 1925 
decree for separate maintenance and to get recognition of the Virginia decree. Held, 
that the defendant could not relitigate the good faith of the plaintiff’s Virginia domi- 
cile, and also that the Virginia decree was entitled to recognition in the District of 
Columbia. Davis v. Davis." 


The holding that the Virginia court’s decision as to the husband’s Virginia domicile 
was to be regarded as res judicata in the principal case is discussed in connection with 
a separate note in this Review.? This note deals with the question of the recognition 
of the Virginia decree: Although a foreign divorce will not be recognized unless one 
spouse at least be domiciled in the jurisdiction granting the divorce,3 according to the 


—_————. = el 


*s Among the analogous statutes which the courts have refused to apply to convictions or 
sentences in a foreign jurisdiction are those providing that a conviction of a felony or sentence 
to imprisonment shall be a ground for divorce, Leonard v. Leonard, 151 Mass. 151, 23 N.E. 
732 (1890), or shall result in disbarment as an attorney, Jn re Ebbs, 150 N.C. 40, 63 S.E. 190 
(1908), or in disqualification as an executor, Jn re Cohen’s Will, 164 Misc. 98, 298 N.Y. Supp. 
368 (1937), or in increased punishment for subsequent crimes, People v. Gutterson, 244 N.Y. 
243, 155 N.E. 113 (1926), or in disqualification as a witness, Sims v. Sims, 75 N.Y. 466 (1878), 
Logan v. United States, 144 U.S. 263 (1892). 


6 249 App. Div. 470, 292 N.Y. Supp. 705 (1937), aff’d without opinion, 274 N.Y. 574, 10 
N.E. (2d) 558 (1937). 


* 59 S. Ct. 3 (1938). The decision arose from the repeated refusal of the Court of Appeals 
of the District of Columbia to recognize the Virginia divorce: 57 F. (2d) 414 (App. D.C. 
1932), and 96 F. (2d) 512 (App. D.C. 1938). 


? 6 Univ. Chi. L. Rev. 293 (1939). 
3 Andrews v. Andrews, 188 U.S. 14 (1903). 
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—lactrine of Hoddeck ». Haddocks a.state ia not. sluays-bowndtcnder the “tell faith and 
credit” clauses to recognize a divorce granted at the domicile of one spouse only, 

” The present case ts significant asa possible n modification of the doctrine of the Had- 
dock case. In that case the Court decided that the New York courts need not recognize 
a divorce secured by the husband in Connecticut, his new domicile, where the wife, 
who remained in New York, the last common domicile, did not receive actual notice 
of the pendency of the suit. The Court distinguishes the principal case from the Had- 
dock case on the basis (1) of the fact that here the wife was actually adjudged at fault 
by the forum, the District of Columbia court, and (2) of the actual notice received by 
the wife and the special appearance of the wife. Assuming the wisdom of the Haddock 
case, which has been seriously questioned,® these distinctions seem consistent with 
the various rationales offered in defense of the decision in the Haddock case. The first 
distinction—that the forum has adjudged the defendant at fault prior to the Virginia 
decree—leads to the that a foreign divorce involving a situation of the 
Haddock type is binding everywhere if the defendant spouse in the foreign court is 
actually the party at fault in the separation of the parties. This is a doctrine about 
which there has been much debate since the decision in the Haddock case. Its apparent 
acceptance in the principal case would seem to support the position taken by Professor 
Beale,’ who based his conclusions on references in the Haddock case to the wrongful 
actions of the husband. The majority of writers have held that the Haddock case left 
this point undecided.* 

It is doubtful whether there has been any wholesale acceptance by the individual 
states of Beale’s interpretation. Prior to the Haddock case an overwhelming majority 
of state courts voluntarily recognized decrees of the Haddock type, and that practice 
generally has been continued up to the present time.® The California court in the 
recent case of Delanoy v. Delanoy," citing the Restatement of Conflict of Laws," held 
that a divorce decree of the Haddock type would be recognized if the defendant spouse 


_-4201 U.S. 562 (1906). 
$ U.S. Const. art. 4, §1. See also Mills v. Duryee, 7 Cranch (U.S.) 481 (1813), which 
extended the application of the clause to federal as well as state courts. 

6 The wisdom of the Haddock case is at present almost universally established. Bingham, 
The American Law Institute v. the Supreme Court, 21 Corn. L. Q. 393 (1936); Stumberg, 
Conflict of Laws 272 (1937); 1 Beale, Conflict of Laws 503 (1935); Strahorn, A Rationale of the 
Haddock Case, 32 Ill. L. Rev. 796 (1938); cf. Goodrich, Conflict of Laws 345 (1938). At the 
time of the decision in the Haddock case, however, there was an outburst of disapproval as to 
the wisdom of the Court, principally on the grounds of the resultant lack of uniformity in 
recognition of divorce decrees. See the dissenting opinion of Mr. Justice Holmes in the Had- 
dock case, 201 U.S. 562, 628 (1906); Beale, Constitutional Protection of Decrees of Divorce, 
19 Harv. L. Rev. 586 (1906); Dicey, 22 Law Q. Rev. 237 (1906). 

71 Beale, Conflict of Laws § 113.10 (1935). 

§ Bingham, op. cit. supra note 6, at 424; Stumberg, op. cit. supra note 6, at 275; Strahorn, 
op. cit. supra note 6, at 803. 

9 See cases cited in Vreeland, Validity of Foreign Divorces 61-208 (1938), and analytical 
notes in 39 A. L. R. 639 (1925) and 86 A. L. R. 1332 (1933). 

"© 216 Cal. 27, 13 P. (2d) 719 (1932); see also Perkins v. Perkins, 225 Mass. 82, 113 N.E. 
841 (1916); and Guiliano v. Guiliano, 163 Misc. 655, 297 N.Y. Supp. 238 (1937). 
™ Rest., Conflict of Laws § 119 (1934). 
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was actually the party at fault, but the court does not seem to have regarded such 
action as compulsory under the Constitution.” 

The second distinction established by the Supreme Court between the present case 
and the Haddock case is the statement that the wife here received actual notice of 
the suit and entered a special appearance. Some state courts have recognized decrees 
of the Haddock type where the defendant had received actual notice, when recognition 
would have been improbable without such notice."s It is arguable that any special 
appearance to contest any aspect of jurisdiction should give the court power to grant 
a binding decree; to do this, although clearly constitutional," is, however, to deprive 
the defendant of any practical advantages he might derive from a special appearance, 
and is contrary to the general rule in most of the states and in the federal courts.'s 

The Court asserted further that the wife had entered a general appearance in the 
Virginia suit, and thus that the decree of that court was clearly binding according to 
the doctrine of Cheever v. Wilson.* Although it is not at all clear in the principal case 
whether the wife was instrumental in obtaining the grant of time within which to 
plead to the merits, the Court relied on Hupfeld v. Automaton Piano Co.,7 where the 
defendant entered a motion for the grant of time. 

The value of the instant case as a precedent is weakened by the possibility that 
the Supreme Court could have recognized the Virginia decree in its capacity as the 
appellate court of last resort of the District of Columbia, aside from any constitutional 
compulsion. The Court of Appeals of the District of Columbia on that basis recog- 
nized a Maryland divorce in a case very similar to the principal case."* 


"2 Beale also argues that, if the spouses have mutually consented to separation, either party 
should be able to secure a binding decree at his separate domicile, op. cit. supra note 6, at 
499, and asserts that such a decree is recognized in New York, op. cit. supra note 6, at 490. 
In the case of Weir v. Weir, 131 Misc. 13, 226 N.Y. Supp. 115 (1927), which Beale cites for this 
position, the court states that “the fact that the parties had entered into a separation agree- 
ment does not alter the situation.” 


"3 Joyner v. Joyner, 131 Ga. 217, 62 S.E. 184 (1908). See also Gildersleeve v. Gildersleeve, 
88 Conn. 689, 92 Atl. 684 (1914), and Perkins v. Perkins, 225 Mass. 82, 113 N.E. 841 (1916), 
where the court refused to recognize a Georgia divorce by constructive service where de- 
fendant did not receive actual notice, but expressly reserved the question of recognition if there 
had been actual notice. 

4 Chicago Life Ins. Co. v. Cherry, 244 U.S. 25 (1917). 

8 York v. Texas, 137 U.S. 15, 19 (1890). Strahorn, op. cit. supra note 6, at 798, asserts that 
the ‘common denominator” used in the Haddock case as to whether recognition is compulsory 
is the question of the feasibility for the defendant to defend on the merits. Thus the decision on 
the point whether the special appearance indicated that it was feasible for the wife to defend 
would, according to Strahorn’s test, be a crucial one in the principal case. See also Strahorn’s 
comments on the instant case, The Supreme Court Revisits Haddock, 32 Ill. L. Rev. 412 
(1938). 

6g Wall. (U.S.) 108 (1869), approved in Haddock v. Haddock, 201 U.S. 562, 570 (1906). 

7 66 Fed. 788 (D.C. N.Y. 1895). 


8 Atkinson v. Atkinson, 82 F. (2d) 847 (App. D.C. 1936); although the Supreme Court 
failed to discuss voluntary recognition, the Court of Appeals of the District of Columbia dis- 
tinguished the principal case from the Atkinson case, 96 F. (2d) 512, 516 (App. D.C. 1938); 
Hellmuth v. Hellmuth, 98 F. (2d) 431 (App. D.C. 1938), cert. denied 59 S. Ct. 92 (1938). 
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Conflict of Laws—Jurisdiction of the Subject-Matter—Collateral Attack—{Fed- 
eral].—The plaintiff sued in an Illinois court to collect on bonds which had been guar- 
anteed by the defendant. In a previous bankruptcy proceeding a federal court con- 
firmed a reorganization plan providing for a cancellation of the defendant’s guarantee 
of the bonds. While the state action was pending, the plaintiff petitioned the federal 
court to modify its decree on the ground that it had no power to release the guarantor 
under the Bankruptcy Act. The petition was denied and no appeal was taken. Sub- 
sequently the defendant pleaded the decree of the federal court as a bar in the state 
action. The Supreme Court of Illinois affirmed judgment for the plaintiff. On cer- 
tiorari to the Supreme Court, held, reversed. A court’s adjudication of its jurisdiction 
over the subject matter, where the issue has been contested, is res judicata in a subse- 
quent action. Stoll v. Gottlieb.t 

Previous decisions have established that a court’s judgment as to its jurisdiction 
over the person, where actually contested, may be res judicata and impregnable to col- 
lateral attack. Whether or not the same results would be reached in the case of 
decisions on jurisdiction of the subject-matter, which present more acute theoretical 
difficulties, has been doubtful until the instant decision. In extending the doctrine of 
res judicata to controversies over jurisdiction of the subject-matter, which have been 
contested,4 the Supreme Court has taken another step in overruling the classical dogma 
that jurisdictional questions are always open to collateral inquiry. 

The classical approach to jurisdictional questions’ embodies the principle that a 
court without jurisdiction cannot acquire it by its own decision, that its judgment is 
“void” and therefore always open to attack.® Thus, the full faith and credit clause 
does not preclude an inquiry into the jurisdiction of the original court;’ nor does the 
doctrine of res judicata, it is said, apply, since the judgment or decree is a nullity.’ 


* 59 S. Ct. 134 (1938). 

* Rest., Conflict of Laws § 451 (1934); 46 Yale L.J. 159 (1936); Baldwin v. Iowa State 
Travelling Men’s Ass’n, 283 U.S. 522 (1931); Chicago Life Ins. Co. v. Cherry, 244 U.S. 25 
(1917); Ellis v. Starr Piano Co., 226 Mo. App. 1209, 49 S.W. (2d) 1078 (1932). 


3 See note in 46 Yale L.J. 159 (1936); Rest., Conflict of Laws § 451 (Caveat) (1934); 
Medina, Conclusiveness of Rulings on Jurisdiction, 31 Col. L. Rev. 238 (1931). At least one 
old case, Forsyth v. Hammond, 166 U.S. 506 (1897), and several recent federal court cases sup- 
port the instant case. Catholic Society v. Madison County, 74 F. (2d) 848 (C.C.A. 4th 1935); 
Hamilton Gas Co. v. Watters, 79 F. (2d) 438 (C.C.A. 4th 1935); Nat’l Park Bank v. Mc- 
Kibben, 43 F. (2d) 254 (D.C. Ga. 1930). 

4 The Supreme Court left undecided the special situation in which status or land was in 
controversy. Stoll v. Gottlieb, 59 S. Ct. 134, 139 (1938). 


5 The leading case for this doctrine is Thompson v. Whitman, 18 Wall. (U.S.) 457 (1873). 
Cf. Matter of Gregory, 219 U.S. 210 (1911). 


6 Thompson v. Whitman, 18 Wall. (U.S.) 457 (1873). See also Andrews v. Andrews, 188 
U.S. 14 (1903); 1 Freeman, Judgments §§ 322, 333 (sth ed. 1925); Gavit, Jurisdiction of the 
Subject-Matter and Res Judicata, 80 U. of Pa. L. Rev. 386 (1932). 

7 See note in 12 N. Car. L. Rev. 250 (1934); Nat’l Exchange Bank of Tiffin v. Wiley, 195 
U.S. 257 (1904). 


§ Gavit, op. cit. supra note 6. This statement is Dean Gavit’s expression of the classical 
dogma, not his opinion as to what the law is, or should be. 
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Moreover, it is frequently urged that the due process clause requires an inquiry into 
the jurisdiction of the original court. Otherwise, the decree affecting the rights of the 
parties is not rendered by a court, acting as a court, and is, therefore, taking property 
without due process of law.9 

Despite the logical symmetry of this reasoning there has been a trend toward the 
application of the principles underlying the doctrine of res judicata to decisions con- 
cerning jurisdiction." These principles may be stated to be the litigant’s interest in a 
conclusive determination, the public’s interest in a peaceable and prompt settlement 
of the controversy," and procedural simplicity.” Formerly, special grounds were used 
to achieve the result of the res judicata doctrine. Thus, a presumption was created in 
favor of the validity of a judgment of a court of general jurisdiction.*3 This ground was 
carried to an extreme by a diversity of citizenship case in which the defect appeared 
on the face of the record.4 Findings of fact necessary to a determination of jurisdic- 
tion were designated quasi-jurisdictional facts, which were not subject to collateral 
attack, while jurisdictional questions of law were called strictly jurisdictional facts, 
which were always open to attack.'S Doctrines of estoppel have been invoked. In 
addition, the courts have been reluctant to allow collateral inquiry into a decision 
concerning jurisdiction, which was based upon statutory construction.‘? In recent 


9 Farrier, Full Faith and Credit of Adjudication of Jurisdictional Facts, 2 Univ. Chi. L. 
Rev. 552, 553 (10935); Pennoyer v. Neff, 95 U.S. 714 (1877); Old Wayne Life Ass’n v. Mc- 
Donough, 204 U.S. 8 (1907). 

10 Gavit, op. cit. supra note 6, at 389. 

2 Freeman, Judgments § 626 (sth ed. 1925). It is said “whenever the law refuses to give 
effect to judgment or decree of a court because it was rendered without jurisdiction of the 
subject-matter, it is as a practical matter denying the sole interest it does have, namely, that 


of a peaceable settlement of a controversy between parties over their legal rights.” Gavit, 
op. cit. supra note 6, at 388. 

2 The doctrine of res judicata as applied to jurisdictional questions has an important bear- 
ing upon the simplicity of appellate procedure under our dual system of government in which 
both federal and state courts have concurrent territorial jurisdiction. Thus, if the jurisdictional 
question is always open to attack, the case may be contested through both the federal and 
state courts with infinite opportunities for delay by either party. This situation is well illus- 
trated by the discussion and diagram of Baldwin v. American Surety Co., 287 U.S. 156 (1932), 
in Arnold and James, Cases on Trials, Judgments and Appeals 131, 134 (1936 ed.). 


3 Evers v. Watson, 156 U.S. 527 (1895); Dowell v. Applegate, 152 U.S. 327 (1894); Chand- 
ler v. Peketz, 297 U.S. 609 (1936). 


*4 Des Moines Navigation Co. v. Iowa Homestead Co., 123 U.S. 552 (1887). 


*8s Noble v. Union River Logging Co., 147 U.S. 165 (1893); Chamblin v. Chamblin, 362 
Ill. 588, 1 N.E. (2d) 73 (1936). It was precisely on this basis that the Illinois Supreme Court 
was able to distinguish the instant case when it was there for decision. Gottlieb v. Crowe 
(Stoll), 368 Ill. 88, 12 N.E. (2d) 881 (1937). The distinction, however, between questions of 
fact and law, made by the Illinois court, seems tenuous. 51 Harv. L. Rev. 1449 (1938). 


©; Freeman, Judgments § 320 (sth ed. 1925); 3 id. § 1438; Grasselli Chemical Co. v. 
Simon, 84 Ind. App. 327, 150 N.E. 617 (1925). Yet the term estoppel is not the proper term 
to designate the conclusiveness of a judgment under res judicata. 2 Freeman, Judgments 
§ 624 (sth ed. 1925). 


*7 Denver First Nat’l Bank v. Klug, 186 U.S. 202 (1902); Hamilton Gas Co. v. Watters, 
79 F. (2d) 438 (C.C.A. 4th 1935); Nat’l Park Bank v. McKibben, 43 F. (2d) 254 (D.C. Ga., 
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years, however, the courts have applied the doctrine of res judicata when the defendant 
appeared either generally or specially to contest jurisdiction."* 

It is only natural that the doctrine of res judicata should have been applied first in 
cases concerning jurisdiction of the person, since the courts were aided by theories of 
waiver and consent.'? The application, however, to questions of jurisdiction of the 
subject-matter was more difficult, since the court had to face squarely the line of 
cases which held that jurisdiction of the subject-matter could not be waived or con- 
ferred by consent and could be attacked at any time.” Thus, the court in the instant 
case was forced to decide that the policy reasons of the res judicata rule were more com- 
pelling than those, primarily political,* which support the classical dogma. More 
broadly, it is simply another illustration of the trend away from the “little nations’’ 
theory of statehood and toward the ideal of a unified nation. 

The Supreme Court, in the instant case, leaves open several interesting questions. 
It refused to consider the merits of the case, saying “we express no opinion as to 
whether the Bankruptcy Court did or did not have jurisdiction of the subject- 
matter.”’* In the light of recent lower court decisions*s and Section 16 of the Bank- 
ruptcy Act,?4 which states that “the liability of a person who is a co-debtor with, or 
guarantor or in any manner a surety for, a bankrupt shall not be altered by the dis- 
charge of such bankrupt,” it is probable that the Supreme Court will, in a proper case, 
hold that such a release is outside the power of the court, at least as to dissenters.*5 
Insofar as this prophecy is a valid one, it shows to what extent the Supreme Court will 
go in giving a conclusive effect to a decree outside the jurisdiction of the court. Where 
the jurisdictional question has been contested, a court is allowed to create jurisdiction 
of the subject-matter by its own decision. 

The Supreme Court further failed to decide whether or not status and land cases 
presented such special circumstances that the holding of the present case would be in- 
applicable.27 Concerning the former the same attitude evidenced by the instant case 


1930); Texas and Pacific Ry. Co. v. Gulf, Colo. & S.F. Ry. Co., 270 U.S. 266, 274 (1935); 86 
U. of Pa. L. Rev. 676 (1938). It might be argued that the instant case falls within this special 
ground. Taken in connection, however, with the broad language of the opinion, it is believed 
to stand for a much broader proposition. 

8 46 Yale L. J. 159, 161 (1936) and cases there cited. See note 3 supra. 

9 This situation has been rationalized on the theory that a special appearance to contest 
jurisdiction is a submission to the “limited jurisdiction” of the court to determine its “ultimate 
jurisdiction” over the parties. 41 Harv. L. Rev. 1055 (1928). 

2° Southern Pacific Ry. Co. v. Denton, 146 U.S. 202 (1892). See collection of cases in 32 
L.R.A. (N.S.) 905, 909 (1911). 

* Gavit, op. cit. supra note 6, at 386. 

* Stoll v. Gottlieb, 59 S. Ct. 134, 137 (marginal note 8). 

23 In re Diversey Building Corp., 86 F. (2d) 456 (C.C.A. 7th 1936); Jn re Nine North Church 
Street, Inc., 82 F. (2d) 186 (C.C.A. 2d. 1936); Union Trust Co. v. Willsea, 275 N.Y. 164, 9 
N.E. (2d) 820 (1937); Durfee Trust Co. v. Steiger, 4 N.E. (2d) 1014 (Mass. 1936); 23 Va. L. 
Rev. 601 (1937). 

4 30 Stat. 550 (1898), 11 U.S.C.A. § 34 (1927). 

*s Levi, Corporate Reorganization and a Ministry of Justice, 23 Minn. L. Rev. 3, 27 (1938). 

* Cf. Forsyth v. Hammond, 166 U.S. 506 (1897), where there was “color of jurisdiction.” 
37 See note 4 supra. 
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seems to prevail.?* The result of the land cases is more doubtful;* but it is believed 
that even in this situation the same doctrines will be ultimately applied, since the 
defendant may always question the jurisdiction of the original court by appeal to the 
Supreme Court if necessary. 

The court also leaves undecided the question of whether the doctrine of res judicata 
will be applied where the jurisdictional question was not actually contested. The 
decided cases present a maze of conflicting holdings. Some invoke the classical ap- 
proach,3° while others reach opposite results by the use of special grounds of estoppel 
of record,3* and presumptions of conclusiveness of judgments by courts of general 
jurisdiction.** If the jurisdiction is not contested, additional theoretical difficulties are 
encountered, for a recognition of the original decree as valid would allow the parties 
to determine the jurisdiction of the court by their collusive conduct, contrary to 
statutory and constitutional enactments;33 where contested, there is, in addition, a 
judicial determination of the jurisdictional question. Dean Gavit presents an in- 
genious solution by treating a judgment outside the jurisdiction of the court as a bind- 
ing arbitration, thus leaving undisturbed the jurisdictional concept of a void judicial 
judgment.34 In view of the trend toward simplified procedures and a wider applica- 
tion of the doctrine that all available defenses must be presented at the first op- 
portunity,%¢ it would not be surprising to find the Supreme Court applying the doctrine 
of res judicata to all questions which might have been raised in the original action, 
including jurisdictional objections. Of course, in case of default any attempt to pre- 
vent collateral attack would violate the due process clause.37 


Constitutional Law—Elections—Registration Statutes—Negro Suffrage—{Fed- 


eral|.—The plaintiff, a Negro, sued to recover damages from the defendants, election 
officials and county judge, for having, because of his race and color, prevented his 


28 Davis v. Davis, 59 S. Ct. 3 (1938); noted in 6 Univ. Chi. L. Rev. 290 (1939); Chamblin v. 
Chamblin, 362 Ill. 588, 1 N.E. (2d) 73 (1936). Cf. Andrews v. Andrews, 188 U.S. 14 (1902). 
See also Harper, The Validity of Void Divorces, 79 U. of Pa. L. Rev. 158 (1930). 

29 Forsyth v. Hammond, 166 U.S. 506 (1896); Carpenter v. Strange, 141 U.S. 87 (1891); 
Dowell v. Applegate, 152 U.S. 327 (1894); Fall v. Eastin, 215 U.S. 1 (1909); Norris v. Loyd, 
183 Iowa 1056, 168 N.W. 557 (1918); Farmers Nat’l Bank v. Daggett, 2 S.W. (2d) 834 
(Comm’n of App. Tex. 1928). 

3° Thompson v. Whitman, 18 Wall. (U.S.) 457 (1873). See note 20 supra. 


3* Smolinsky v. Federal Reserve Life Ins. Co., 126 Kan. 506, 268 Pac. 830 (1928); Rice v. 
Metropolitan Life Ins. Co., 152 Ark. 498, 238 S.W. 772 (1922). Cf. Thompson v. Whitman, 
18 Wall. (U.S.) 457 (1873). See also Farrier, op. cit. supra note 9, at 556. 

3? See note 13 supra. 


33 Gavit, op. cit. supra note 6, at 389. 
34 Id., at 390. 35 See note 12 supra. 


36 Res judicata has been extended to bar a subsequent action in a separate cause of action 
which “might have been adjudicated” under the procedural provisions for the joinder of 
actions, the “fusion” of the action and the assertion of a cross-claim. See Gavit, The Code 
Cause of Action, Joinder and Counter-Claims, 30 Col. L. Rev. 802 (1930). 


3? Pennoyer v. Neff, 95 U.S. 714 (1877); Old Wayne Life Ass’n v. McDonough, 204 U.S. 
8 (1907). 
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registration and thereby his voting at the general election' of November, 1934. The 
plaintiff alleged that the defendants were acting pursuant to a conspiracy and under 
color of the Oklahoma registration statute,? which, he contends, violates the Four- 
teenth and Fifteenth Amendments, and the laws enacted pursuant thereto, and the 
Constitution of Oklahoma, by reason of its attempt to resuscitate the unconstitu- 
tional Oklahoma “grandfather clause.’’4 This registration law, enacted in 1916 after 
the “grandfather clause” was declared unconstitutional, provides for automatic regis- 
tration without application of all who voted in the general election of November, 
1914,5 when the “grandfather clause” was still determinative of the right to vote. All 
other electors, qualified before May, 1916, must make personal application during a 
single ten-day period in 1916 or be forever disfranchised. The plaintiff, qualified in 
1910, did not vote in November, 1914, nor register in 1916. Therefore, on later applica- 
tion in 1934, the defendant-registrar refused to register the plaintiff. On appeal from 
a judgment on a directed verdict for the defendants, held, affirmed. There is nothing 
on the face of the statute, the court said, to indicate discrimination. Further, the 
plaintiff’s failure to pursue his statutory remedy in the state courts precludes relief 
in the federal courts.6 Lane v. Wilson et al.7 

Neither the Constitution nor the Amendments confer the right to vote, even at 
federal elections, on a citizen of the United States.* But the Fifteenth Amendment 
does confer a right on all citizens to be free from discrimination ‘‘on account of race, 
color, etc.’’® and as to federal elections, the right to vote, though determined by state 
law, is derived from the Constitution and laws of the United States." Although the 
Fifteenth Amendment gives Congress power to enforce its provisions by appropriate 
legislation, the Supreme Court has restricted this power according to the principles 
established under the Fourteenth Amendment. Thus, Congress may not legislate 
against action by private individuals, but only against state action." Hence, under 
federal statutes, state election officials who, conforming to a state statute violative 

Since Representatives to Congress were to be elected the election becomes to that extent 
a federal election. 

2 Okla. Stat. 1931, § 5651 ef seq. 

3 Rev. Stat. 1878, § 1979, 8 U.S.C.A. § 43 (1927); Rev. Stat. 1878, § 2004, 8 U.S.C.A. 
§ 31 (1927). 

4 Okla. Const. art. 3, § 4a, declared unconstitutional in Guinn v. United States, 238 U.S. 
347 (1915), overruling Atwater v. Hassett ef al., 27 Okla. 292, 111 Pac. 802 (1910). 

5 Okla. L. 1916, c. 24, § 4; Okla. Stat. 1931, § 5654. 

6 Citing Trudeau v. Barnes, 65 F. (2d) 563 (C.C.A. 5th 1933), cert. denied 290 U.S. 659 
(1933). 

798 F. (2d) 980 (C.C.A. roth 1938), cert. granted 59 S. Ct. 249 (1938). 

8 Minor v. Happersett, 21 Wall. (U.S.) 162, 171 (1874); Pope v. Williams, 193 U.S. 621, 
632 (1904). 

9 United States v. Reese, 92 U.S. 214, 218 (1875); United States v. Cruikshank ef al., 92 
U.S. 542, 555 (1875). Cf. Neal v. Delaware, 103 U.S. 370, 389 (1880); Ex parte Yarbrough, 
110 U.S. 651, 665 (1884). See also Matthews, Legislative and Judicial History of the Fifteenth 
Amendment 97-107 (1909). 

10 Ex parte Yarbrough, 110 U.S. 651, 663 (1884); Wiley v. Sinkler, 197 U.S. 58, 63 (1900). 

™ James v. Bowman, 190 U.S. 127 (1903). 

™ See statutes cited note 3 supra. 
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of the Fifteenth Amendment, deprive a qualified Negro of the right to vote, are liable 
to such citizen for the resulting damages."3 The officer is still considered to be acting 
for the state though the supposed authorization for his conduct prove unconstitu- 
tional.*4 Unless this were done, the Fifteenth Amendment would be reduced to 
empty words. 

Another serious restriction on the Fifteenth Amendment and the laws pursuant 
thereto is the court-imposed requirement that the discrimination complained of be 
solely on account of race, color, etc.'S As a result only the more direct attempts at 
race discrimination can be successfully challenged as violating the Fifteenth Amend- 
ment. Such disfranchising devices as the poll tax, literacy and understanding tests,?” 
residence and property requirements, complicated registration procedure, required 
presentation of registration certificates or tax receipts,’* and disqualification for petty 
larceny, wife-beating, etc.—all consciously directed at the Negro’s illiteracy, frequent 
migrations, carelessness, and low economic and social status—have not been stricken 
down under the Fifteenth Amendment due to their apparent application to some poor 
and illiterate whites as well.'® A specific example of this is the instant case. The 
Oklahoma registration statute, the court held, did not violate the Fifteenth Amend- 
ment because on its face it did not discriminate solely between white and Negro 
voters. “There were probably also some whites who were qualified to vote at the 
1914 election who did not vote. They were on the same footing as to registration as 
were the qualified Negroes.”*° But lack of discrimination on the face of the statute is 
not sufficient to sustain it. In the “grandfather clause’’ cases the court laid down the 
rule that the Amendment has been violated even when the racial discrimination only 


13 Wiley v. Sinkler, 179 U.S. 58 (1900); Myers v. Anderson, 238 U.S. 368 (1915); Nixon v. 
Herndon, 273 U.S. 536 (1927). Note that the doctrine of Hans v. Louisiana, 134 U.S. 1 
(1890), is avoided because suit is against the officer individually. 

™4 Ex parte Virginia, 100 U.S. 339, 346 (1879); C.B. and Q. R.R. Co. v. Chicago, 166 U.S. 
226, 234 (1897). Cf. Virginia v. Rives, 100 U.S. 313 ,321, 334 (1879); Poindexter v. Greenhow, 
114 U.S. 270, 285 (1884). 

8 United States v. Reese et al., 92 U.S. 214 (1875); United States v. Cruikshank eft al., 92 
U.S. 542, 556 (1875); Williams v. Mississippi, 170 U.S. 213 (1898); James v. Bowman, 190 
U.S. 127, 139 (1903). 

% Guinn v. United States, 238 U.S. 347 (1915); Myers v. Anderson, 238 U.S. 368 (1915). 

17 Note Okla. Stat. 1931, § 5657. “Each qualified elector in this State may be required to 
make oath that he is a qualified elector in such precinct, and shall answer under oath any ques- 
tions touching his qualifications as an elector and give under oath the information required to 
be contained in a registration certificate... .” 

8 Note Okla. Stat. 1931, § 5662. “The precinct election board when any elector shall offer 
to vote may demand his registration certificate ” In addition this section gives the 
election officials power to refuse a vote if the registration certificate and the register do not 
correspond, or if the one seeking to vote cannot satisfy the board that he is the person de- 
scribed in the certificate. 

19 Williams v. Mississippi, 170 U.S. 213, 222 (1898). For an excellent treatment of this 
problem see Lewinson, Race, Class, and Party 63-68, 79-97, 101-124 (1932) (Appendix III 
contains a comprehensive collection of the election laws of twelve Southern States); also Sait, 
American Parties and Elections c. II, esp. 36-53 (1927); Harris, Registration of Voters in the 
United States 157, 203, 312 (1929). 

2° Lane v. Wilson, 98 F. (2d) 980, 984 (C.C.A. roth 1938). 
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becomes apparent after reading the words in the light of actual facts.** Since the 
Oklahoma statute discriminates between those who voted at the 1914 election and 
those who did not vote in 1914, when the unconstitutional “grandfather clause” was 
still in force against the Negroes, it is within the rule, unless the fact that a few whites 
were also affected is strong enough to bring the act within the classification of “legal” 
disfranchising devices. By considering the effect of the statute in actual operation its 
complete discrimination against the Negro and lack of discrimination against whites 
would have been obvious. Resort to actual administration in preference to specula- 
tion as to probable effect is expressly sanctioned in the leading case of Vick Wo v. 
Hopkins.*3 

An equally strong objection to this registration statute can be made under the 
Fourteenth Amendment. It may be argued that the classification is very unequal. All 
who voted in the 1914 election are automatically registered while those qualified in 
1914, but not voting, are given a single ten day period in which to register.*4 While 
reasonable classification is permissible, arbitrary distinctions without some substantial 
basis or reason of public policy cannot be imposed, as they deny equal protection.’ 
Further, since the right to vote has been held to be of substantive value, for the illegal 
denial of which damages may be awarded, it may be considered a property right. 
Thus, a deprivation of this right by arbitrary classification might also be taking 
property without due process of law.” 

Unreasonable regulations of the elective franchise are also objectionable on state 
constitutional grounds, since they deny or abridge the right to vote given by the con- 
stitution.27 The Oklahoma constitution confers the right to vote on citizens having 
specified qualifications. Even though permission to enact a registration law is 
granted by the constitution, as in Oklahoma,” still that law must be reasonable, uni- 
form, and impartial, and not directly or indirectly intended to abridge the right to 
vote.3° A Michigan statute providing only five days to register each year was held 


* See cases cited in note 16 supra. 


7 See 15th Census of United States, v. 3, pt. 2, 603, where table 21 shows the Negro popula- 
tion of the county of the plaintiff’s residence to be 6,753. The registration records of Wagoner 
County, Oklahoma, v. 1 and 2, show two Negroes registered during the period 1916-36 (as 
cited in Transcript of Record of instant case). 

73118 U.S. 356, 373 (1886); also see Mills v. Green, 67 Fed. 818, 830 (C.C. S.C. 1895), 
reversed on other grounds in 69 Fed. 852 (C.C.A. 4th 1895), and appeal dismissed in 159 
U.S. 651 (1895). Cf .Williams v. Mississippi, 170 U.S. 213 (1898), distinguished by Matthews, 
op. cit. supra note g, at 122. 

24 Except for those who can show absence, illness, or unavoidable misfortune, who may 
register “at any time after the tenth day of May, 1916, up to and including the thirtieth day 
of June, 1916..... ” Okla. Stat. 1931, § 5654. 

2s Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886); Southern Ry. Co. v. Greene, 216 U.S. 
400, 417 (1910); Truax v. Corrigan, 257 U.S. 312, 337 (1921). 

% 2 Willoughby, Constitutional Law 638 (2d ed. 1929). 

27 Capen v. Foster, 12 Pick. (Mass.) 485, 489 (1832); also 2 Cooley, Constitutional Limita- 
tions 1370 (8th ed. 1927) cases cited note 2. 

28 Okla. Const. art. 3, § 1 and art. 1, § 6. 

#9 Okla. Const. art. 3, § 6. 

3° Morris e¢ al. v. Powell, 125 Ind. 281, 290, 25 N.E. 221, 223 (1890); Pope v. Williams, 98 
Md. 59, 66, 56 Atl. 543, 545 (1903), aff'd 193 U.S. 621 (1904). 
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unconstitutional.3* The Oklahoma act gives but ten days during the voter’s life. This 
state question was properly before the court in the instant case since the constitutional- 
ity of this particular statute has never been passed on by the supreme court of Okla- 
homa. 

If the United States Supreme Court should hold the instant act unconstitutional 
on any of the aforementioned grounds, the question of separability arises. The objec- 
tionable sections appear to be so integral a part of the entire registration scheme that 
it must stand or fall as a unit. Striking out both the sections objected to by the plain- 
tiffs3 would not rectify the statute. Registration of a voter such as Lane still could not 
be accepted under the only other appropriate section, since that section is limited to 
“any person who may become qualified ... after... May, 1916.’"34 Lane was 
qualified in 1910. To remove all objection would entail a more extensive revision than 
the Court customarily attempts. Striking down the entire act leaves only the con- 
stitutional provisions*s as determinative of the right to vote. This raises a neat juris- 
dictional problem. If there was no registration requirement, was any damage suf- 
fered for the refusal to register? Or must the plaintiff show a denial of the right to vote 
before obtaining damages? In a like situation where the plaintiff asked an injunction 
to compel his registration the Supreme Court refused to take jurisdiction on the ground 
that to grant the injunction would make the court a party to an unlawful scheme.%* 
These objections should not apply against an action at law, but a court seeking to 
avoid the delicate Negro question might employ them.37 Such a decision would be 
directly in the teeth of the ruling that a plaintiff may not challenge the constitutional- 
ity of a registration statute without having sought to register.3* In analogous situa- 
tions it has been held that the law will not require a citizen to undergo risk of criminal 
prosecution? to test the constitutionality of a statute.+ 


The circuit court suggested another jurisdictional ground for dismissing the case— 
the plaintiff’s failure to use the statutory remedy of appeal to the state courts. The 
only support for this view is a recent fifth circuit decision# whereas there is strong au- 


3* Att’y General v. Detroit, 78 Mich. 545, 44 N.W. 388 (1889). Accord: Monroe v. Collins, 
17 Ohio St. 666 (1867); Daggett v. Hudson, 43 Ohio St. 548, 3 N.E. 538 (1885); State v. 
Corner, 22 Neb. 265, 34 N.W. 499 (1887). 

32 Davis v. Wallace, 257 U.S. 478, 482 (1922). 34 Okla. Stat. 1931, § 5650. 

33 Okla. Stat. 1931, §§ 5654, 5657. 3s Okla. Const. art. 3, § 1. 


36 Giles v. Harris, 189 U.S. 475, 487 (1903) (note that Holmes, J., reserves judgment as to 
the applicability of these objections to an action at law). Also see Matthews op. cit. supra 
note 9g, at 125. 

37 Mills v. Green, 69 Fed. 852 (C.C.A. 4th 1895) on appeal 159 U.S. 651 (1895); Jones v. 
Montague, 194 U.S. 147 (1904). Also note how the Supreme Court evaded race questions 
under the Fourteenth Amendment. Collins, Fourteenth Amendment and the Negro Race 
Question, 45 Am. Law. Rev. 830 (1911). 

38 Wiley v. Sinkler, 179 U.S. 58, 66 (1900). 

39 In Oklahoma illegal voting is a felony. Okla. Stat. 1931, § 5842. Also the Const. art. 3, 
§ 6 prohibits voting by one not registered. See Munger ef al. v. Town of Watonga, 106 Okla. 
78, 233 Pac. 211 (1925) (vote of an unregistered voter is void). 

« Ex parte Young 209 U.S. 123, 146-148 (1908). 

* Trudeau v. Barnes, 65 F. (2d) 563 (C.C.A. sth 1933). 
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thority to the effect that the jurisdiction of a federal court over a cause of action aris- 
ing under federal law cannot be limited by judicial remedies provided by state stat- 
utes.# 

The practical wisdom, however, of avoiding a decision on Negro suffrage can be 
appreciated. Striking down discriminatory statutes has done little toward giving 
Negroes a vote.43 The ballot, not the judiciary, is the effective means of enforcing po- 
litical rights. Nevertheless, without a vote, the Negro depends for the protection of 
his rights on the federal judiciary,*4 who are in a very delicate position. They know 
that to sanction Negro-suffrage may give the Negro the balance of power in many 
instances and alienate the Southern whites.4s They also must recognize that the 
principle of “equal rights regardless of race” is a part of the Constitution, made so 
at the cost of a civil war. Perhaps the present strong feeling against “race persecu- 
tion’ affords an opportunity for another Supreme Court decision condemning race 
discrimination in the United States, this time as to suffrage. A firm stand against 
arbitrary registration laws may hasten the trend of increased expenditures for Negro 
education and health protection,47 and may result in time in the acceptance by the 


South of an intelligent Negro vote, in spite of the ever-present bogey of Negro balance 
of power. 


Constitutional Law—Equal Protection of the Laws—Exclusion of Negro Law Stu- 
dent from State University—{Federal]——A Negro citizen of Missouri, admittedly 
qualified, was refused admission to the Law School of the University of Missouri 
solely on the ground of color. The State of Missouri maintains a separate university 
for Negroes which does not provide legal instruction. A Missouri statute" authorized 
the board of curators to arrange for scholarships to the university of any adjacent 
state for taking any course of subjects provided at the University of Missouri but not 
taught at the Negro university. The petitioner refused to avail himself of the scholar- 
ship and brought mandamus to compel his admission to the state university law 
school. The State Supreme Court refused the writ. Reversing the decision, the 
United States Supreme Court with two judges dissenting, held that the out-of-state 

# Chicot County v. Sherwood, 148 U.S. 529, 534 (1893). 

43 Lewinson, op. cit. supra note 19, at 59. 

44 Black Justice, 140 Nation 497 (May, 1935). 

48 Sait, op. cit. supra note 19, at 55; Lewinson, op. cit. supra note 19 esp. 46-105, 157, 
176-193; Monnet, Latest Phase of Negro Disfranchisement, 26 Harv. L. Rev. 42, 61 (1912). 

# State of Missouri ex rel. Gaines v. Canada, 59 S. Ct. 232 (1938). Noted 6 Univ. Chi. L. 
Rev. 301 (1939). 

47 Stewart, A Negro Looks at the South, Reader’s Digest, 55-57 (Jan., 1939). 

* Mo. Rev. Stat. 1929, c. 57, art. 19 § 9622. 

? Although the statute does not expressly exclude Negroes from the State University, the 
state court interpreted the scholarship provision as expressing the legislative intention to do so. 

The respondent in the instant case sought to press the point that the scholarship arrange- 
ment was temporary, pending the establishment of a law department. But the Supreme Court 
held that since the curators were vested with discretion as to when to provide such facilities, 
“the discrimination may continue for an indefinite period,” and “may not be excused by what 
is called its temporary character.” 59 S. Ct. 232, 237 (1938). 
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scholarship plan contravenes the equal protection clause of the Fourteenth Amend- 
ment. State of Missouri ex rel. Gaines v. Canada.‘ 

The problem of racial discrimination under the Fourteenth Amendment has not 
been accorded uniform treatment by the Supreme Court. Attempts on the part of 
southern states to deprive Negroes of the right to participate in primaries,’ to sit on 
grand or petit juries,® to own or occupy property in certain zones,’ have been judicially 
thwarted on the ground that color alone as a basis of classification violates the equal 
protection clause. On the other hand the Court has sustained the constitutionality of 
miscegenation statutes,* segregation in public carriers,» and separation of school 
facilities.*° In the case of the carriers and the schools separation is not inequality if 


3 The action of the curators, who as representatives of the State in the management of the 
State University excluded the Negro, was regarded as state action. Ex parte Virginia, 100 U.S. 
339, 346 (1879); Neal v. Delaware, 103 U.S. 370, 397 (1880). 


459 S. Ct. 232 (1938). 


5 Nixon v. Herndon, 273 U.S. 536 (1927) (Texas statute barring Negroes from participation 
in Democratic primary election); Nixon v. Condon, 286 U.S. 73 (1932) (state authorization of 
political parties through their state executive committee to determine who shall be qualified 
to participate in the primary, held to come within rule of Herndon case). But see Grovey v. 
Townsend, 294 U.S. 699 (1935). See note, 39 Yale L. J. 423 (1930). In Guinn v. United States, 
238 U.S. 347 (1915), Oklahoma “Grandfather Clause” aimed to deprive Negroes of suffrage, 
was held to violate the Fifteenth Amendment. Cf. Lane v. Wilson et al., 98 F. (2d) 980 (C.C.A. 
roth 1938), noted 6 Univ. Chi. L. Rev. 296 (1939). 


6 Strauder v. West Virginia, 100 U.S. 303 (1879); Ex parte Virginia, 100 U.S. 339 (1880); 
Norris v. Alabama, 294 U.S. 587 (1935) (“‘Scottsboro cases”); Hollins v. Oklahoma, 295 U.S. 
394 (1935). 


7 Buchanan v. Warley, 245 U.S. 60 (1917); Tyler v. Harmon, 158 La. 439, 104 So. 200 
(1925); Harmon v. Tyler, 273 U.S. 668 (1927). And see State v. Darnell, 166 N.C. 300, 81 
S.E. 338 (1914); State v. Gurry, 121 Md. 534, 88 Atl. 546 (1913). See Martin, Segregation of 
Residences of Negroes, 32 Mich. L. Rev. 722 (1934). 

The Fourteenth Amendment does not protect against private discriminations and restric- 
tions against Negroes. Civil Rights Cases, 109 U.S. 3 (1883). Enforcement by state courts of 
covenants in deed prohibiting sale or lease to Negroes is held not to be state action under the 
Fourteenth Amendment. Corrigan v. Buckley, 271 U.S. 323 (1926). 


§ Green v. State, 58 Ala. 190 (1877); Dodson v. State, 61 Ark. 57, 31 S.W. 977 (1895); 
State v. Gibson, 36 Ind. 389 (1871). Adultery between blacks and whites can constitutionally 
be more severely punished than the same crime between persons of the same race. Pace v. 
Alabama, 106 U.S. 583 (1882). 


9 Plessy v. Ferguson, 163 U.S. 537 (1896); Hall v. De Cuir, 95 U.S. 485 (1877); McCabe v. 
Atchison, Topeka & Santa Fe Ry. Co., 235 U.S. 151 (1914); of. Louisville, New Orleans & 
Texas Ry. Co. v. Mississippi, 133 U.S. 587 (1890). 

10 Berea College v. Kentucky, 211 U.S. 45 (1908) (Kentucky statute prohibiting the teach- 
ing of Negroes and whites in same school, upheld as valid limitation upon incorporated institu- 
tions but not as to private individuals); Gong Lum v. Rice, 275 U.S. 78 (1927) (segregation 
in public schools upheld); and see Cumming v. Board of Education, 175 U.S. 528 (1899). In- 
numerable state decisions uphold the constitutionality of maintaining separate tax supported 
schools: State ex rel. Garnes v. McCann, 21 Ohio 198 (1871); Ward v. Flood, 48 Cal. 36 
(1874); Cory v. Carter, 48 Ind. 327 (1874); Lehew v. Brummell, 103 Mo. 546, 15 S.W. 765 
(1891). Most northern states refuse to take advantage of the rule that permits segregation 
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“substantially equal advantages” are afforded both groups." It would seem therefore 
that while political and economic discrimination against the Negro is obnoxious to the 
judicial sense of equality, the drawing of the color line on the social plane, in deference 
to the “southern problem,” is sanctioned.” 

With the principle of race segregation in the schools upheld," the southern and 
border states have maintained separate school systems from elementary to collegiate 
levels. But “the small proportion of colored aspirants to professional and graduate 
degrees has made independent higher institutions for Negroes impracticable.”4 In 
order to furnish substantially equal facilities, however, several states have dealt with 
the problem by providing scholarships to professional schools outside of the state." 
The number and amount of these scholarships vary. Prior to the instant case only 
one state decision passed on the constitutional validity of one such out-of-state 
scholarship plan. In holding that such a provision did not afford equal protection 
under the Fourteenth Amendment to a Negro desiring to enter the state law school, 
the Maryland court"? went primarily on the ground that the amount of the particular 


in schools: Jones v. Newlon, 81 Colo. 25, 253 Pac. 386 (1927); People ex rel. Workman v. Board 
of Education, 18 Mich. 400 (1869); and see People ex rel. Bibb v. Mayor and Common Council 
of Alton, 209 Ill. 461, 70 N.E. 640 (1904). 

™ “Any classification which preserves substantially equal school advantages does not im- 
pair any rights, and is not prohibited by the Constitution of the United States. Equality of 
rights does not necessarily imply identity of rights.” Bertonneau v. Board of Directors, 
1 Fed. Cas. No. 1, 361 at 296 (C.C. La. 1878). But where separate schools are not main- 
tained, colored persons must be allowed to attend schools provided for whites: Wysinger v. 
Crookshank, 82 Cal. 588, 23 Pac. 54 (1890); Davenport v. Cloverport, 72 Fed. 689 (D.C. Ky. 
1896); and see McFarland v. Goins, 96 Miss. 67, 50 So. 493 (1909), in which a statute provid- 
ing for an agricultural high school for white pupils where none had been provided for Negroes 
was declared unconstitutional. The different races may not be separately taxed for their 
schools. Claybrook v. City of Owensboro, 16 Fed. 297 (D.C. Ky. 1883). 


” It is pretended that there is no conflict between the cases upholding segregation in schools 
and trains and the cases invalidating legislation which denied the right to use, control, or dis- 
pose of property. See Carey v. City of Atlanta, 143 Ga. 192, 201, 84 S.E. 456, 459 (1915). But 
see Martin, op. cit. supra note 7, at 730. 

"3 Apparently there must be legislative authority before the segregation will be sustained. 
See cases cited in note 11, supra. 

4 Note, 45 Yale L.J. 1296, 1298 (1936). The limited demand was declared not to excuse 
the discrimination in the instant case, 59 S. Ct. 232, 237 (1938), quoting McCabe v. Atchison, 
Topeka & Santa Fe Ry. Co., 235 U.S. 151, 161 (1914) where the court considered a cognate 
question: The limited demand as a justification “makes the constitutional right depend upon 
the number of persons who may be discriminated against, whereas the essence of the constitu- 
tional right is that it is a personal one. Whether or not particular facilities shall be provided 
may doubtless be conditioned upon there being a reasonable demand therefor, but, if facilities 
are provided, substantial equality of treatment of persons . . . . cannot be refused. It is the 
individual who is entitled to the equal protection of the laws. ...” 


s Mo. Rev. Stat. 1929, c. 57, art. 19, § 9622; Va. Code. Supp. 1938, c. 45, § 10031(b); Okla. 
Stat. 1938, c. 34, art. :A; W.Va. Code 1937, c. 18, art. 13, § 1894(2). 

*6 For a survey of the statutes and their respective appropriations see 45 Yale L.J. 1296 
(1936). 

7 University of Maryland v. Murray, 169 Md. 478, 182 Atl. 590 (1936). 
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scholarship was inadequate, and left open the question whether “with aid in any 
amount [it would be] sufficient to send the Negroes outside the state for the educa- 
tion.’’8 

It would seem, however, that “aid in any amount” could never complete the duty of 
the state to provide equal facilities. It has been urged that there is no assurance that 
the Negro will be permitted to matriculate at a comparable northern institution as 
readily as the white student will be admitted to the local school.'® And although ad- 
mitted, he is deprived of such special advantages in attending the local institution as 
the opportunity for the particular study of the state law, observation of the local 
courts, and, in view of the prestige of the local law among the citizens of his state, the 
acquaintance of prospective clients.2° He may have social and economic reasons for 
studying at home, but is denied the privilege available to the white student of study- 
ing in proximity to his home and family. 

Weighing the relative advantages of studying within or without the state, the state 
court in the instant case found the disparity negligible and, passing directly on the 
question left open in the Maryland case, sustained the validity of the Missouri scholar- 
ship provision as an adequate appropriation.» The question before the Supreme 
Court then was whether the out-of-state scholarship device was consonant as a matter 
of principle with the equal protection guaranteed by the Fourteenth Amendment. In 
holding that the practical matters are besides the point, the Court was clear that the 
“basic consideration is not what sort of opportunities other States provide, or whether 
they are as good as those in Missouri, but as to what opportunities Missouri itself 
furnishes to white students and denies to Negroes solely upon the ground of color. 
The admissibility of laws separating the races in the enjoyment of privileges afforded 
by the State rests wholly upon the equality of the privileges which the laws give to the 
separated groups within the State.”** The invalidation of the Missouri law on this 
broad declaration sweeps with it the out-of-state scholarship provisions of the other 
states regardless of the adequacy of the amount.?3 

In equalizing the facilities three choices are open to the state: Abolition of pro- 
fessional schools for the whites, which would disadvantage the latter to no gain for 
the colored. Admission of the Negroes to the existing institutions, which would 


18 Td. at 487. 19 See note 16 supra. 20 See 59 S. Ct. 232, 236 (1938). 

* The State supreme court pointed out that the universities of the adjacent states admit 
nonresident Negroes as students in their law department, that these schools were of high stand- 
ing where one desiring to practice law in Missouri “can get as sound, comprehensive, valuable 
legal education” as in the University of Missouri, and that the mileage and cost of transporta- 
tion of a student travelling from Missouri to the state universities of Kansas, Nebraska, and 
Illinois were substantially equal to that travelled and borne by students within the state. 
State ex rel. Gaines v. Canada, 113 S.W. (2d) 783, 789 (Mo. 1937). 


* 59 S. Ct. 232, 236 (1938) (italics added). But the fact that the location of a Negro school 
within the state may inconvenience the individual has been declared insufficient to support 
charges of inequality. Lehew v. Brummell, 103 Mo. 546, 15 S.W. 765 (1891). And see Gong 
Lum v. Rice, 275 U.S. 78 (1927). 


23 The effect of the instant decision is to compel the states to admit Negroes to the state 
universities on a parity with whites until equal separate facilities are established. It is likely 


however that the states may retain the scholarship provisions as optional with Negro stu- 
dents desiring to study out of the state until such time. 
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foment the prejudice which the system of segregation is designed to obviate.*4 Con- 
struction of separate higher institutions, which would entail expense alleged to be dis- 
proportionate to the limited number of Negro students on these levels. Of the three 
courses the first has been dismissed as an improper solution.*s Rather than comply 
with the second,” it is likely that the states will seek to extend segregation to the pro- 
fessional schools. 

In view of the traditional delicacy with which the Court has handled the problem of 
southern race relations, the instant decision represents a bold and laudable affirmation 
of Negro rights. The possibility of judicial action, however, is limited? and the far- 
reaching consequences claimed for the decision* are not to be expected. The principle 
of segregation is preserved. Aside from the limitation that equal facilities must be pro- 
vided by and within the state, no hint is given that the court will further whittle the 
doctrine. In theory segregation is not inequality but the experience of educators is 
that segregation makes for inequality.2® Skepticism therefore may be expressed 
whether the facilities furnished will as a practical matter equal the opportunities for 
acquiring a professional education on a liberal out-of-state scholarship plan. 


Contracts—Acceptance—Course of Conduct as Such in Bilateral Contracts— 
[Federal].—The plaintiff was under contract to construct certain buildings in 140 days. 
Work was to begin by Nov. 28, 1932, with provisions for a daily penalty for delay. On 
Nov. 23, 1932, the defendant’s agent submitted to the plaintiff a “quotation” em- 
bodying the terms upon which the steel company would supply material needed in the 
buildings. A revised quotation was given the plaintiff on Jan. 7, 1933. Both of these 
instruments provided that written approval of the “Home Office” of the steel com- 
pany was needed before a binding agreement was effected. The steel company, on 
Jan. 21, 1933, sent the plaintiff certain drawings stamped with the notation that they 
did not constitute approval of the contract. On Jan. 28, 1933, the credit department 

24 See dissenting opinion of Justice McReynolds, 59 S. Ct. 232, 238 (1938). 

*s Cumming v. Board of Education, 175 U.S. 528 (1899). On the question of remedy in 
case the State neither permits Negroes to enter white schools set apart for whites, nor provides 
them separate facilities see Black v. Lenderman, 156 Ark. 476, 246 S.W. 876 (1923) where it 
was intimated that the proper remedy was mandamus to compel erection of separate schools. 
Such remedy was declared unavailable in the absence of a statute authorizing separate facilities 
in University of Maryland v. Murray, 169 Md. 478, 487, 182 Atl. 590, 594 (1936). Cf. Jones 
v. Board of Education, 90 Okla. 233, 217 Pac. 400 (1923). 

* The respondent in the instant case contended that it was “contrary to the constitution, 
laws and public policy of the State to admit a Negro as a student in the University of Mis- 
souri.” 59 S. Ct. 232, 233 (1938). See Ala. Const. art. 14, § 256; Ga. Const. art. 8, § 1; Mo. 
Const. 11 § 3; S.C. Const. art. 11, § 7; Tenn. Const. art. 11, § 12; Tex. Const. art. 7, § 7; 
W.Va. Const. art. 12, § 12. 

27 “The prejudice, if it exists, is not created by law, and probably cannot be changed by 
law.” Ward v. Flood, 48 Cal. 36, 56 (1874). 

28 See 32 Time 20 (Dec. 26, 1938); 147 Nation 693 (Dec. 24, 1938). 

29 See Symposium, The Courts and the Negro Separate School, 4 J. of Negro Educ. 289- 
464 (1935); Thompson, Education of the Negro in the United States, 42 School and Society 
625 (1935); Harris and Spero, The Negro Problem, 11 Enc. Soc. Sci. (1933); and note, Segre- 
gation in Educational Institutions, 82 U. Pa. L. Rev. 157 (1933). 
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of the steel company asked the plaintiff for a financial statement. The credit depart- 
ment, on Feb. 16, 1933, and again on Feb. 22, demanded that plaintiff pay a debt 
incurred under a previous contract, stating that the new agreement could not be sub- 
mitted to the proper officials for approval until this had been done. On Mar. 3, 1933 
the account was settled and on Mar. 20, 1933, the plaintiff was notified that the steel 
company rejected the contract. Although he immediately secured another subcon- 
tractor the plaintiff was more than fifty days late in finishing the buildings. Held, 
judgment for the plaintiff reversed and a new trial ordered with instructions to grant 
the defendant’s request for a directed verdict. As a matter of law there was no ac- 
ceptance of the plaintiff’s offer. Truscon Steel Co. v. Cooke." 

The unfortunate decision in the instant case may be explained as a result of the 
failure of the majority of the court to perceive fully the issues raised. Although it is 
frequently stated as a general rule that an offeree’s silence does not operate as assent, 
a slowly growing exception to such a broad statement is discernible.? Statements to 
the effect that certain circumstances will impose upon the offeree a duty to reply to 
offers made to him are plentiful.’ It is submitted that, at best, such a formulation is 
misleading. Properly considered the problem is whether the offeree has engaged, 
throughout the entire transaction, in a course of conduct which, in the light of all 
of the circumstances, would justify a reasonable man in assuming that an intent to 
accept was manifested. Silence at a particular stage of the transaction is only one of 
the factors which may warrant such an inference.‘ Thus stated the rule would seem to 
be fully in accord with the objective theory of contracts’ and resort to notions of 
estoppel or duty to reply is unnecessary. 

An examination of the cases indicates that the courts have generally failed to per- 
ceive the true foundation of the rule and as a result have been unduly hesitant in ex- 


tending its scope. In only one situation is its application unquestionably recognized. 
Where the offeree has, on previous occasions, carried out his part of the agreement 
without communicating an express acceptance to the offeror, it has been held that a 
failure to reject an offer within a reasonable time will operate as assent.? While the 
inferential effect of prior dealings cannot be doubted, the emphasis which some au- 
thorities* have placed upon such circumstances seems, in view of the general principles 
outlined above, unwarranted and has, in at least one case, led to an unfortunate re- 


198 F. (2d) g05 (C.C.A. roth 1938). 

2 Williston, Contracts § otc (rev. ed. 1936). 

3 “The circumstances must be such as to impose upon the offeree a duty to speak if he is 
to be held bound to a contract by remaining mute.” Wold v. League of the Cross, etc., 114 
Cal. App. 474, 479, 300 Pac. 57, 60 (1931). 

4 “Silence does not often constitute assent but it may, coupled with other circumstances, 
have some weight in ascertaining the conclusion to be drawn from the acts of the party 
charged with having given the assent.” Peirce Oil Corp. v. Gilmer Oil Co., 230 S.W. 1116, 
1117 (Tex. Civ. App. 1921). 

§ 33 Harv. L. Rev. 595 (1920). 

6 See Lamborn v. Hardie Co., 1 F. (2d) 679 (C.C.A. 6th 1924). 


7 Hobbs v. Massasoit Whip Co., 158 Mass. 194, 33 N.E. 495 (1893); Sioux Falls Adjustment 
Co. v. Pennsylvania Soo Oil Co., 53 S.D. 77, 220 N.W. 146 (1928). 


* Rest., Contracts § 72 1(c) (1932). 
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sult. In Excelsior Stove & Mfg. Co. v. Venturelli® a purchaser returned to the seller cer- 
tain stoves, bought for resale some two years earlier, with the request that a note given 










)- in payment be cancelled. The court held that payment of the freight charges and re- 
3 tention of the stoves from September to March, without replying to the offer, did not, 
el in the absence of prior dealings of a similar sort, warrant an assumption that the 
n- proposal had been accepted.'® The courts have generally been willing to extend the 
d, rule beyond the limits which this case indicates. Retention of money and notes given 
nt with an order for goods," retention after an alternative offer of goods sent under the 
c mistaken belief that an agreement for their purchase had been reached,” exercise of 
dominion consonant with ownership over chattels given on approval,'3 and the peculiar 
he relationship of the parties's have all, when combined with a failure expressly to reject 
is the offer, been held sufficient to constitute acceptance. Some courts have gone so far 
at, as to hold that sending out an agent to solicit offers is sufficient to warrant an offeror 
to in believing that a failure to repudiate the agreement within a reasonable time is a 
to manifestation of an intention to approve.'s These cases have met with some disap- 
is proval’* and the majority opinion in the cases involving insurance contracts is to the 
ad, contrary.'? There is, however, much in a situation like this which would warrant an 
all inference that silence meant assent. The terms of the agreement are not the result of 
to free bargaining, but are usually suggested by the agent. Since he is presumably acting 
of in accord with instructions received from his principal, it seems reasonable for the 
to person solicited to assume, in the absence of an express repudiation, that the agreement 
of was approved. Such a line of argument would seem particularly applicable to the 
insurance situation and has been followed in a few cases."® 
- 9 290 Ill. App. 502, 8 N.E. (2d) 702 (1937). 
& © Consider in connection with this case the well established doctrine that a creditor who 
ed. accepts any payment given as full satisfaction of a disputed or unliquidated claim is bound 
ent thereby and any refusal to so regard it is inoperative. Rest., Contracts § 420 (Ill. Ann. 1936). 
te ™ Enterprise Mfg. Co. v. Campbell, 121 S.W. 1040 (Ky. 19009). 
the ™ Wheeler v. Klaholt, 178 Mass. 141, 59 N.E. 756 (1901). For a criticism of this case see 
> 33 Harv. L. Rev. 595, 596 (1920). 
ples 3 Ostman v. Lee, 91 Conn. 731, 101 Atl. 23 (1917). 
7 ™ Laredo Nat’! Bank v. Gordon, 61 F. (2d) 906 (C.C.A. sth 1932) (where a client asked a 
lawyer what fee he would accept should a settlement of the case be effected by the client). 
*s Peterson v. Graham-Brown Shoe Co., 210 S.W. 737 (Tex. Civ. App. 1919); Cole-Mc- 
be fs Intyre-Norfleet Co. v. Holloway, 141 Tenn. 679, 214 S.W. 817 (1919); Hendrickson v. 
114 International Harvester Co., 100 Vt. 161, 135 Atl. 702 (1927). While the courts here appear 
to announce the broad rule, it should be noted that there are additional complicating factors 
in these cases. 
al * 29 Yale L.J. 441 (1920); 75 U. of Pa. L. Rev. 674 (1927). 
116, 7 Prosser, Delay in Acting on an Application for Insurance, 3 Univ. Chi. L. Rev. 30, 44 
(1935) and cases cited. In addition to following the majority rule in Miller v. Illinois Life 
Ins. Co., 255 Ill. App. 586 (1930), the Illinois courts have refused to hold the insurance com- 
pany liable on a tort theory, Bradley v. Federal Life Ins. Co., 295 Ill. 381, 129 N.E. 171 (1920). 
"8 Preferred Acc. Ins. Co. v. Stone, 61 Kan. 48, 58 Pac. 986 (1899); Cloyd v. Republic Mut. 
ment 


Fire Ins. Co., 137 Kan. 869, 22 P. (2d) 431 (1933); See Robinson v. United States Benevolent 
Society, 132 Mich. 695, 94 N.W. 211 (1903). It should be noted that in each of these cases a 
first premium was paid to and retained by the agent. 
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From the foregoing discussion the decision in the principal case seems wrong. Not 
only was the offer solicited by the agent of the steel company, but the home office en- 
gaged in correspondence with the plaintiff which might have been interpreted to indi- 
cate that the only obstacle in the way of final approval was the settlement of the old 
account. Since the jury had decided that the circumstances warranted an inference of 
assent, the court should have permitted its verdict to stand.'9 


Family Relations—Wrongful Death—Action by Administrator of Estate of Minor 
Child against Unemancipated Brother—[Wisconsin].—An unemancipated minor, 
driving his father’s automobile, negligently caused the death of his six year old brother. 
The special administrator of the estate of the deceased minor brought suit under the 
wrongful death statute" against the brother and the father’s insurance company, ona 
liability policy which by statutory requirement? inured to the benefit of anyone 
driving the automobile with the owner’s consent. The death statute making the 
parents beneficiaries limited recovery to those situations in which the deceased could 
have recovered had he survived. Held, recovery will not be denied because the suit is 
between members of a family, but since the father is precluded from benefiting because 
of an express clause in the policy, only the mother’s share of the damages will be 
awarded. Munsert v. Farmers Mutual Automobile Ins. Co.3 

The once uniformly established rule that no personal injury actions‘ could be main- 
tained between members of a family is said to be predicated on the desirability of 
preserving parental authority and domestic tranquillity.s It seems obvious that in 


9 Cavanaugh v. D. W. Ranlet Co., 229 Mass. 366, 118 N.E. 650 (1918). 


* Wis. Stats., 1937, § 331-03, 331.04. 

2 Wis. Stats., 1937, § 204.30, 204.33. 3 281 N.W. 671 (Wis. 1938). 

4 Generally actions arising under wrongful death statutes involve the same principles since 
they are based upon the right of the deceased to have maintained an action for personal 
injuries had he survived: Emery v. Rochester Telephone Corp., 271 N.Y. 306, 3 N.E. (2d) 434 
(1936); Pieczonka v. Pullman Co., 89 F. (2d) 353 (C.C.A. 2d 1937); Lynch v. Lynch, 195 Atl. 
799 (Del. 1937). 

SIt is generally held that one spouse may not maintain a personal injury action against 
the other: Thompson v. Thompson, 218 U.S. 611 (1910); Aldrich v. Tracy, 222 Iowa 84, 269 
N.W. 30 (1936); Anthony v. Anthony, 135 Me. 54, 188 Atl. 724 (1937); David v. David, 161 
Md. 532, 157 Atl. 755 (1932) (wife barred from suing partnership of which husband was a 
member). A parent may not sue his minor child for personal injury: Duffy v. Duffy, 117 Pa. 
Super. 500, 178 Atl. 165 (1935); Turner v. Carter, 169 Tenn. 553, 89 S.W. (2d) 751 (1936); 
Cafaro v. Cafaro, 118 N.J.L. 123, 191 Atl. 472 (1937). And a minor child may not sue its 
parent: Hewlett v. George, 68 Miss. 703, 9 So. 885 (1891); Wick v. Wick, 192 Wis. 260, 212 
N.W. 787 (1927); Luster v. Luster, 13 N.E. (2d) 438 (Mass. 1938). For the effect of emanci- 
pation and the reaching of majority see: Farrar v. Farrar, 41 Ga. App. 120, 152 S.E. 278 
(1930); Goldstein v. Goldstein, 4 N.J. Misc. 711, 134 Atl. 184 (1926); McCurdy, Torts be- 
tween Persons in Domestic Relation, 43 Harv. L. Rev. 1030 (1930); 18 Boston U.L. Rev. 468 
(1938); 26 Geo. L.J. 139 (1937); 86 U. of Pa. L. Rev. g09 (1938). 

Generally if a person is precluded from direct recovery for personal injury because he and 
the tortfeasor are members of a family group, he cannot recover from the employer of the 
tortfeasor: Maine v. James Maine & Sons Co., 198 Iowa 1278, 201 N.W. 20 (1924); Riser v. 
Riser, 240 Mich. 402, 215 N.W. 290 (1927); Emerson v. Western Seed & Irrigation Co., 116 
Neb. 180, 216 N.W. 297 (1927). 


cE RU & 


> 
_ 


ZBEeEQOERSE BRB S&S 





RECENT CASES 309 


allowing a suit between members of a family, the court is not causing the friction, but 
providing an orderly method of solving a difficulty that has already arisen. But in the 
line of cases represented by Dunlap v. Dunlap‘ a partial recognition of this rationaliza- 
tion resulted in an unfortunate basis for permitting recovery. There the court said 
that where an insurance company was being sued, no family discord would result, 
and therefore the court allowed recovery on a liability policy while recognizing that 
had an insurance company not been involved, an action could not have been main- 
tained. The court clearly did violence to the theory of liability insurance on which 
underwriters compute their risk.? The administrator in the instant case could not re- 
cover under the statute for the benefit of the mother who was the real party in interest 
unless the deceased could have maintained the action had he survived. Thus, to reach 
the result that it did, the court had to approve a suit by a mother against her minor 
son and also one between minor brothers.’ 

A serious objection to the result obtained is that the recovery here is changing the 
character of the policy from that of liability to the more costly accident type. This 
argument proceeds upon the assumption that the father is the sole support of a family 
and to allow recovery on the policy is not absolving him from a new legal liability, 
but in effect providing him with a windfall by paying the money to a member of his 
family and therefore indirectly to him. The difficulty with this position is that in the 
modern family the father is not in fact necessarily the sole support and secondly an 
injury to the member of his family such as a loss of limb or sight is not the type that 
the father would, and in most cases could, adequately compensate for. The court 
should provide for the loss of earning power to the child or other family member by 
setting up a trust of the insurance sum to take care of the child when the father’s 
support is not forthcoming.? While it is easier to see the desirability of this result in 


the case of, for example, a loss of a limb of a child, yet in light of the expressed legisla- 
tive policy in favor of giving the mother compensation for the death of her child, it is 
hard to see why recovery should be denied her on the ground that the father may get 
some benefit from the money. 

The manner in which the rule has been broken down is an interesting illustration 
of the judicial process. The rule first lost favor where the injury was wilfully inflicted,” 
and now several jurisdictions allow damages even for negligent injury. Where negli- 


® 84 N.H. 352, 150 Atl. 905 (1930). In accord: Lusk v. Lusk, 113 W. Va. 17, 166 S.E. 538 
(1932); Ruiz v. Clancy, 182 La. 935, 162 So. 734 (1935). 


7 Mesite v. Kirchenstein, 109 Conn. 77, 85, 145 Atl. 753, 755 (1929); Schneider v. Schneider, 
160 Md. 18, 152 Atl. 498 (1930); Owens v. Auto Mut. Indemnity Co., 235 Ala. 9, 177 So. 133 
(1937). 


* There has been no authority on injury suits between minor brothers but in Beilke v. 
Knaack, 207 Wis. 490, 242 N.W. 176 (1932) a minor was allowed damages in a suit for negli- 
gent bodily injury against a brother who was slightly over twenty-one years of age but still 
living with the family. 

9 See Clarke v. Eighth Ave. Ry. Co., 238 N.Y. 246, 144 N.E. 516 (1924); Durkee v. Central 
Pac. R.R.Co., 56 Cal. 388 (1880); Hamlin v. N.H. Bragg & Son, 129 Me. 165, 151 Atl. 197 
(1930). 

*® Brown v. Brown, 88 Conn. 42, 89 Atl. 889 (1914); Johnson v. Johnson, 201 Ala. 41, 77 
So. 335 (1917); Crowell v. Crowell, 180 N.C. 516, 105 S.E. 206 (1920); 27 Ill. L. Rev. 314 
(1932). 
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gence suits by a woman against her husband have been allowed,” the statutes giving 
married women the right to sue in their own names have been the basis of recovery, 
the courts saying that the disability to sue their husbands has been removed by im- 
plication. Characteristically, conceptual jurisprudence has provided an inroad and 
recovery has been allowed against the employers of a negligent person who was a 
member of the family of the plaintiff although the same courts would have denied 
recovery against the employee directly.“ Other manifestations of this approach are 
not wanting. A suit by the administrator of the estate of a daughter negligently killed 
by her father was not considered a suit by the mother against her husband, although 
the administrator brought suit for her benefit,"® and a father was allowed to recover 
from his daughter’s husband for her wrongful death, regardless of the fact that the 
daughter could not have recovered for her injuries had she survived." 

On principle there appears to be no reason for not allowing members of the family 
group recourse to the courts for an orderly adjudication of their claims against each 
other. But it must also be remembered that resort to the courts is infrequent unless an 
insurance company is involved and precaution should be taken to protect the insurer 
against collusion and other kinds of fraud as well as against liability for a risk which 
it has not assumed by the policy. 


Injunctions—Possibility of Clarification by Declaratory Judgment—{Federal].— 
The plaintiff in a suit for unfair competition obtained a final decree restraining the 
defendant from the use of a trade name and from selling its product in a form similar 
to the plaintiff’s. Thereafter the defendant filed a supplementary petition in the same 
court requesting a determination as to whether its recently initiated plan for market- 
ing its product would violate the injunction. Held, in denying the petition, that such 
a procedure is contrary to the settled practice in the district and circuit and, moreover, 
calls upon the court to render an advisory opinion. Kellogg Co. v. National Biscuit Co:' 


™ Wait v. Pierce, 191 Wis. 202, 209 N.W. 475 (1926); Rains v. Rains, 97 Colo. 19, 46 P’ 
(2d) 740 (1935); Miltimore v. Milford Motor Co., 197 Atl. 330 (N.H. 1938). 

* Schubert v. August Schubert Wagon Co., 249 N.Y. 253, 164 N.E. 42 (1928); Koontz v. 
Messer, 320 Pa. 487, 181 Atl. 792 (1935); Pittsley v. David, 11 N.E. (2d) 461 (Mass. 1937). 

*3 Albrecht v. Potthoff, 192 Minn. 557, 257 N.W. 377 (19384). 

4 Kaczorowski v. Kalkosinski, 321 Pa. 438, 184 Atl. 663 (1936). The court here said that 
as the derivation of the action was the tortious act itself, it came to the parties, entitled by 
statute to sue, free from the personal disabilities arising from the relationship between the 
deceased and the wrongdoer. 

* 22 F. Supp. 801 (Del. 1938). This case has become moot because the Supreme Court 
recently decided that the Kellogg Co. was not guilty of unfair competition. For the history of 
the litigation see National Biscuit Co. v. Kellogg Co., 91 F. (2d) 150 (C.C.A. 3d 1937) injunc- 
tion granted, cert. denied, 302 U.S. 733 (1937). On January 5, 1938, the district court issued a 
permanent injunction pursuant to the order of the circuit court of appeals. The petition in the 
instant case was presented on January 20, 1938. Subsequently, the defendant, Kellogg Co., 
petitioned the circuit court of appeals for a recall of its mandate ordering the injunction to be 
issued “for purposes of clarification.” National Biscuit Co. v. Kellogg Co., 96 F. (2d) 873 
(C.C.A. 3d 1938). On reconsideration the Supreme Court granted certiorari, 58 S. Ct. 1052 
(1938), and reversed, Kellogg Co. v. National Biscuit Co., 59 S. Ct. 109 (1938), rehearing 
denied, 59 S. Ct. 246 (1938). For a case in accord with the Supreme Court decision see Ca- 
nadian Shredded Wheat Co. v. Kellogg Co., [1938] 2 D.L.R. 145. 
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It has been said that equitable decrees should be so formulated as to give adequate 
protection to the plaintiff against further injury and reasonably to apprise the de- 
fendant as to what he is required to do.* While these requirements are easily met 
where the relief granted demands performance of a single definite act,’ a court’s 
decree must necessarily be couched in general terms, where the limits of the wrong 
are ambiguous and ill-defined. In such cases courts have held that a person acting in 
good faith is not guilty of contempt if placed in a dilemma by an ambiguous order of 
the court.‘ Furthermore, courts have, on occasion, ordered injunctions modified be- 
cause too favorably disposed to the plaintiff,’ or have dissolved injunctions because 
of their vagueness.® 

As a partial remedy for the aforementioned difficulties a decree may embody cer- 
tain specific provisions either as to what the defendant may do to avoid violation of 
the decree’ or what he must do to comply with it;* and courts have at times issued so- 
called experimental decrees whereby the defendant is allowed a probationary period 
in which to remedy the wrong in question.» A more common procedure is to issue 
a decree and to retain jurisdiction to modify it if within a certain time such a decree 
prove unsatisfactory to either party." The second and sixth circuits have adopted an 
interesting practice, not accepted by the court in the instant case," which has been 


2 Collins v. Wayne Iron Works, 227 Pa. 326, 76 Atl. 24 (1910). 
3 See for example Rothery v. New York Rubber Co., 90 N.Y. 30 (1882). 


4N.L.R.B. v. Bell Oil and Gas. Co., 98 F. (2d) 405 (C.C.A. 5th 1938). See also Jn re Miller 
& Harbough, 54 F. (2d) 612 (C.C.A. oth 1931); Home Title Ins. Co. v. Britten Bldg. Corp., 
227 App. Div. 631, 236 N.Y. Supp. 35 (1929); Mitchell v. Sperling, 229 App. Div. 204, 241 
N.Y. Supp. 543 (1930); State v. Bailey, 132 Ore. 350, 285 Pac. 809 (1930). 

5 Wisconsin Electric Co. v. Dunmore Co., 35 F. (2d) 555 (C.C.A. 6th 1929), cert. granted, 
281 U.S. 710 (1930), dismissed 282 U.S. 813 (1931). 


*R. E. Hicks Corporation v. National Salesman’s Training Ass’n, Inc., 19 F. (2d) 963 
(C.C.A. 7th 1927); L. H. Henry and Sons v. Rhinesmith, 219 Iowa 1088, 260 N.W. 9 (1935). 
On nebulous injunctions see 19 Mich. L. Rev. 83 (1920); 23 Mich. L. Rev. 53 (1924). 


7 Walter Baker and Co., Ltd. v. Baker, 87 Fed. 209 (C.C. N.Y. 1898). 


®G. & C. Merriam Co. v. Ogilvie, 170 Fed. 167 (C.C.A. 1st 1909); L. E. Waterman Co. 
v. Modern Pen Co., 197 Fed. 534 (C.C.A. 2d 1912); G. & C. Merriam Co. v. Saalfield, 198 
Fed. 369 (C.C.A. 6th 1912); Shredded Wheat Co. v. Humphrey-Cornell Co., 250 Fed. 960 
(C.C.A. 2d 1918); Coty, Inc. v. Prestonettes, Inc., 3 F. (2d) 984 (C.C.A. 2d 1924). 


° Georgia v. Tennessee Copper Co., 206 U.S. 230 (1907); Babcock v. New Jersey Stock 
Yard Co., 20 N.J. Eq. 296 (1869); Collins v. Wayne Iron Co., 227 Pa. 326, 76 Atl. 24 (1910). 

t© Stetson v. Stetson, 14 F. Supp. 74 (N.Y. 1936); John H. Woodbury, Inc. v. William A. 
Woodbury Corp., 23 F. Supp. 162 (N.Y. 1938), motion to modify decree denied in 23 F. Supp. 
768 (N.Y. 1938). Where hardship ensues the court may modify injunctions upon a petition 
stating a change in conditions even though no jurisdiction has been expressly retained. Ladner 
v. Seigal, 298 Pa. 487, 148 Atl. 699 (1930). For a collection of cases see 68 A.L.R. 1182 (1930). 


™ P. 802. See also Charles E. Hires Co. v. Consumers Co., 100 Fed. 809 (C.C.A. 7th 1900); 
Williams v. Mitchell, 106 Fed. 168 (C.C.A. 7th 1901); Sterling Remedy Co. v. Spermine 
Medical Co., 112 Fed. 1000 (C.C.A. 7th 1901); Vick Medicine Co. v. Vick Chemical Co., 


1 F. (2d) 33 (C.C.A. sth 1926); De Nobili Cigar Co. v. Nobile Cigar Co., 56 F. (ad) 324 
(C.C.A. 1st 1932). 
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developed in suits for patent infringement” and unfair competition.‘ Here, prior to 
the issuance of an injunction, the defendant is permitted to present a new device for a 
determination by the court as to whether such device would violate the proposed in- 
junction. It appears that this procedure has been also available after the entry of 
a decree and during the pendency of an appeal."4 It is suggested that this practice 
should be more widely accepted since there is to date no adequate method for inter- 
preting final decrees at the instance of the defendant.*s 

The court in the instant case dismissed the petitioner’s supplementary bill on the 
additional ground that the defendant was seeking an advisory opinion. Such a view 
would preclude the entertaining of a similar complaint presented in an independent pro- 
ceeding because of the constitutional clause limiting the jurisdiction of the federal judi- 
ciary to “cases or controversies.”’* It is submitted that the court’s position is unsound 
in this regard and that the situation presented is subject to adjudication under the 
Federal Declaratory Judgment Act.'? The declaratory judgment, in effect “an ex- 
panded bill guia timet,’”’** has been held proper even before the stage for coercive relief 
has been reached,’ where a person seeks a determination that he is privileged to pursue 
a specified course of conduct without subjecting himself to a suit for damages or other 
forms of liability.2° Thus a declaratory judgment was held proper where the plaintiff 
sought an adjudication that it was privileged to build on certain property and that 
its proposed construction would not violate certain covenants." Such relief was like- 
wise granted where the plaintiff as life tenant by virtue of a devise brought an action to 
determine whether he was entitled to demolish a private dwelling and build an apart- 
ment house in its stead without being liable for waste.2? In Woodward v. Fox West 
Coast Theaters? a lessee was permitted to maintain an action for a declaratory judg- 


% Kalamazoo Loose-Leaf Binder Co. v. Proudfit Loose-Leaf Co., 243 Fed. 895 (C.C.A. 6th 
1917); Cincinnati v. New York Rapid Transit Corporation, 52 F. (2d) 44 (C.C.A. 2d 1931). 

3 Coca-Cola Co. v. Gay-Ola Co., 211 Fed. 942 (C.C.A. 6th 1914). 

%4O. & W. Thum Co. v. A. K. Ackerman Co., 257 Fed. 394 (C.C.A. 6th 1919). 

*s For cases where the plaintiff is granted supplemental relief after decree is entered see 
Armstrong v. De Forest Radio Telephone & Telegraph Co., 10 F.(2d) 727 (C.C.A. 2d 1926); 
Sundh Electric Co. v. General Electric Co., 217 Fed. 583 (D.C. N.Y. 1914). See also Hartford- 
Empire Co. v. Obear-Nester Glass Co., 95 F.(2d) 414 (C.C.A. 8th 1938); of. Prang Co. v. 
American Crayon Co., 58 F.(2d) 715 (C.C.A. 3d 1932). 

U.S. Const. art. 3, § 2. 

17 48 Stat. 955 (1934), 28 U.S.C.A. § 400 (Supp. 1938). 

#8 See Meeker v. Baxter, 83 F. (2d) 183, 187 (C.C.A. 2d 1936); Hann v. Venetian Blind 
Corporation, 15 F. Supp. 372, 375 (Cal. 1936). 

9 Aetna Life Ins. Co. v. Haworth, 300 U.S. 227 (1937). 

* Borchard, Justiciability, 4 Univ. Chi. L. Rev. 1 (1936); Borghard, Judicial Relief for 
Peril and Insecurity, 45 Harv. L. Rev. 793 (1932); Schroth, The “Actual Controversy” in 
Declaratory Actions, 20 Corn. L. Q. 1 (1934). 

Evangelical Lutheran Church v. Sahlem, 254 N.Y. 161, 172 N.E. 455 (1930); see also 
Brown v. Levin, 295 Pa. 530, 145 Atl. 593 (1929); Bristol v. Woodward, 251 N.Y. 275, 167 
N.E. 441 (1929). 

* Brokaw v. Fairchild, 135 Misc. 70, 237 N.Y. Supp. 6 (1929). 

, *3 36 Ariz. 251, 284 Pac. 350 (1930). See also Kariher’s Petition, 284 Pa. 455, 131 Atl. 265 
1925). 
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ment as to the validity of its lease with the defendant city prior to its making extensive 
improvements then contemplated. Similarly declaratory relief has been granted to 
determine the construction to be placed on a long term lease,‘ to ascertain the rights 
of a party under a contract which had been cancelled as between other parties to it,’ 
to establish the validity of a contract of sale, and to determine in a suit by the insured 
whether an insurance policy was still in effect.27 A like remedy should be available in 
the instant case, where a party is bound by obligations imposed by an equitable decree 
rather than by a contract, deed, or will. 

Certain objections may conceivably be made to the practice suggested. To a 
charge that unfair competition would be encouraged, the reply is that the Federal 
Declaratory Judgment Act authorizes the application of a new remedy but in no way 
alters the substantive law.** Nor would a suit for a declaration of rights unduly burden 
the defending party with litigation. The broad powers of the federal courts to impose 
costs will serve to obviate this objection.2? Furthermore, the granting of declaratory 
relief rests upon the sound discretion of the court.3° There seems, therefore, to be no 
valid objection to the use of a declaratory judgment as a device for interpreting 


equitable decrees,3* at least when such action is brought in the court which issued such 
decree. 


Labor Law—Jurisdiction of National Labor Relations Board—Scope of Interstate 
Commerce—([Federal].—The respondent, prior to the establishment of his present 
business, was employed as general supervisor of the L company, a partnership com- 
posed of his sons. Subsequent to a labor dispute in the partnership plant, he left his 
employment and moved to another state to establish his present business, the neces- 
sary capital having been advanced to him as a loan by the L company. The respondent 
operated under a standard agreement whereby he performed finishing operations ex- 
clusively for the L company, which in return supplied raw materials to no other 
finisher. As soon as the processing was completed, the finished goods were turned over 
to a representative of the L company, who assumed responsibility for their out-of-state 
shipment. The National Labor Relations Board found that the respondent was en- 
gaged in unfair labor practices,‘ and on petition to the circuit court of appeals to en- 
force the Board’s cease and desist order, held (one judge dissenting), that the Board 

4 Washinton-Detroit Theatre Co. v. Moore, 249 Mich. 673, 229 N.W. 618 (1930). See 
also Sarner v. Kantor, 123 Misc. 469, 205 N.Y. Supp. 760 (1924). 

*s Gotham Amusement Corp. v. Glover, 1 N.Y.S. (2d) 712 (1937). 

* Petroleum Exploration, Inc. v. Superior Oil Corp., 232 Ky. 625, 24 S.W. (2d) 259 (1930). 


27 Stephenson v. Equitable Life Assurance Soc., 92 F. (2d) 406 (C.C.A. 4th 1937). See 
Anderson v. Aetna Life Ins. Co., 89 F. (2d) 345 (C.C.A. 4th 1937). 


*® Aetna Life Ins. Co. v. Haworth, 300 U.S. 227, 240 (1937); Davis v. American Foundry 
Equipment Co., 94 F. (2d) 441, 442 (C.C.A. 7th 1938). 
#9 Federal Rules of Civil Procedure, rule 54(d). 


3° Aetna Casualty and Surety Co. v. Quarles, 92 F. (2d) 321 (C.C.A. 4th 1937); New York 
Life Ins. Co. v. Roe, 22 F. Supp. 1000 (Ark. 1938). 


3* See Beach v. Beach, 57 Ohio App. 274, 13 N.E. (2d) 581 (1937). 
‘rN. L. R. B. 864 (1936); 4 N. L. R. B. 596 (1937). 
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lacked jurisdiction because the respondent was not engaged in interstate commerce. 
National Labor Relations Board v. Fainblatt. 

Labor decisions under the National Labor Relations Act, the constitutional opera- 
tion of which is based on the commerce clause, manifest an extension of federal power 
to regulate transactions “in” interstate commerce. The courts have discarded the 
long-established notion that production for subsequent out-of-state shipment was not 
within the power of federal supervision because not within the “flow” of interstate 
ane upholding the constitutionality of the Wagner Act in National Labor 
Relations Board v. Jones and Laughlin Steel Corp. the United States Supreme Court 
ruled that since even_purely—intrastate activities.such as.manufacturing may have 

_ Such a substantial relation to interstate commerce that their control is essential to pro- _ 
_tect such commerce from burdens and obstructions, ; 
_not the source of the injury, is the true criterion, jurisdiction should attach whether the 
relation of the employer to interstate commerce be ‘primary or secondary.”’s According- 
ly, the jurisdiction of the National Labor Relations Board has been held to have attached 
in labor disputes arising out of the more obvious interstate activities such as the trans- 
rtation of goods or passengers® or the collection and redistribution of news.’ 
Reece the doctrine of the Jones and Laughlin case was applied jin Sania Cruz Fruy 
Packing Co. v. National Labor Relations Board to uphold the jurisdiction of the Board 
where the goods were made from local raw materials, and only thirty-seven per cent _ 
of the output was shipped out of state* and also in re the greater part of an 
employer’s interstate operations invelved of goods. rather-than their distribu- 
~tion.® Likewise, the sale of goods f.o. b. the place of production," and sales involving the 
passage.of title prior to delivery" have been ruled to have no eee eae 


of the company’s operations in so far as interstate commerce is concerned. Finally, in 


thé recent Consolidated Edison Company case the United States Supreme Court upheld 
the jurisdiction of the Board even though the utility company supplied a purely local 
market, on the ground that interruption of the supply of electric power because of a 


298 F. (2d) 615 (C.C.A. 3d 1938), petition for certiorari filed before the United States 
Supreme Court, Dec. 8, 1938. 


3 See 47 Yale L.J. 1221 (1938). 
4 Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935); Carter v. Carter Coal Co., 
298 U.S. 238 (1936). 


5 301 U.S. 1, 32, 37 (1937). See also N.L.R.B. v. Friedman-Harry Marks Clothing Co., 
301 U.S. 58 (1937); N.L.R.B. v. Fruehauf Trailer Co., 301 U.S. 49 (1937); Jeffrey-De Witt 
Insulator Co. v. N.L.R.B., 91 F. (2d) 134 (C.C.A. 4th 1937); N.L.R.B. v. Eagle Mfg. Co., 
99 F. (2d) 930 (C.C.A. 4th 1938). 


6 Washington, Virginia and Maryland Coach Co. v. N.L.R.B., 301 U.S. 142 (1937). See 
also Virginian Railway Co. v. System Federation No. 40, 300 U.S. 515 (1937). 

? Associated Press v. N.L.R.B., 301 U.S. 103 (1937). 

* 303 U.S. 453 (1938). 


9N.L.R.B. v. A. S. Abell Co., 97 F. (2d) 951 (C.C.A. 4th 1938); Clover Fork Coal Co. v. 
N.L.R.B., 97 F. (2d) 331 (C.C.A. 6th 1938). 


*° Mooreville Cotton Mills v. N.L.R.B., 94 F. (2d) 61 (C.C.A. 4th 1938). 
™ Botany Worsted Mills, 4 N.L.R.B., 292 (1937). 
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labor dispute in the plants would vitally affect enterprises engaged in interstate com- 
merce. 

In reaching its conclusion the court in the instant case stressed employer participa- 
tion ig_interstate commerce in the transportational sense instead of the effect upon 
commerce as determining jurisdiction.‘ This approach glosses over the criterion es- 
tablished by the United States Supreme Court" and ignores the Board’s findings that 
the labor dispute had greatly diminished the amount of goods shipped in interstate 
commerce.’ Neither precedent nor policy permit the conclusion that a scheme of 
manufacture involving a separation of the manufacturing unit from the supply, trans- 
portational and marketing units, and retention of title by the party supplying the 
raw materials and selling the finished goods, should place an employer beyond the 
pale of the Wagner Act.** It is submitted that only a court unfriendly to the objectives 
of the act, would reach the result of the instant case.*7 

As for the proper procedure necessary to raise the interstate commerce issue, it 
is well settled that the initial determination lies with the Board. Thus in Myers ». 
Bethlehem Shipbuilding Corp.,** the United States Supreme Court held that the Board 
cannot be enjoined’? from conducting hearings concerning charges of unfair labor 
practices on the ground that the employer is not engaged in interstate commerce. The 
employer must first exhaust the administrative remedies under the act. Only after the 
issuance of a final order may the employer obtain a judicial review of all questions 
touching the jurisdiction of the Board and the regularity of its proceedings, provided 
that proper steps were taken during the hearings to preserve such questions for re- 
view.?° 

™ Consolidated Edison Co. of New York v. N.L.R.B., 95 F. (2d) 390 (C.C.A. 2d 1938) 
aff’d on the jurisdictional question and rev’d on other grounds in 59 S. Ct. 206 (1938). See 
also Stafford v. Wallace, 258 U.S. 495 (1922). 

: *§ Compare statements of the issue in majority and dissenting opinions of instant case, p 
15, 619. 

4 See notes 5, 8, 12 supra. 

*s The plant’s output during the month before the strike amounted to 80 per cent of the 
level reached the same month of the previous year, while the output during the month after 
the strike was only 38 per cent of what it was the year before. See 1 N.L.R.B. 864, 876 (1936). 

*6 See dissenting opinion of Judge Biggs in instant case, p. 619. 

7 The hostility of the court of appeals for the third circuit to the Wagner Act is evidenced 
by its decisions in N.L.R.B. v. Pennsylvania Greyhound Lines, gt F. (2d) 178 (C.C.A. 3d 1937), 
rev'd in 303 U.S. 261 (1938); N.L.R.B. v. Pacific Greyhound Lines, 91 F. (2d) 458 (C.C.A. 
goth 1937), rev’d in 303 U.S. 272 (1938); Im re N.L.R.B., 304 U.S. 486 (1938) (writ of prohibi- 
tion issued to prohibit the judges of the circuit court of appeals for the third circuit from 
exercising jurisdiction on the petition of the Republic Steel Corporation to set aside an order 
of the Board without affording the Board a reasonable opportunity to vacate the order). 
See also Anderson, Who’s Court-Packing Now?, 147 Nation 583 (Dec. 3, 1938). 

*8 303 U.S. 41 (1938). Accord: Newport News Shipbuilding and Dry Dock Co. v. Schauf- 
fler, 303 U.S. 54 (1938). See also Anniston Manufacturing Co. v. Davis, 301 U.S. 337 (1937). 
See also note in 51 Harv. L. Rev. 1251 (1938). 

Nor will a declaratory judgment be granted. Bradley Lumber Co. of Arkansas v. 
N.L.R.B., 84 F. (2d) 97 (C.C.A. sth 1936), cert. denied, 299 U.S. 559 (1936). 

* N.L.R.B. v. Anwelt Shoe Mfg. Co., 93 F. (2d) 367 (C.C.A. 1st 1937); United Employees 
Ass’n v. N.L.R.B., 96 F. (2d) 875 (C.C.A. 3d 1938). 
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Under the act** the court may, at the instance of the employer or the Board, re- 
mand the case to have further evidence submitted before the Board;?* otherwise the 
Board’s findings of fact on the commerce issue should be conclusive upon the court if 
supported by substantial evidence.*3 Conceivably, however, the commerce issue may 
be considered as calling for the determination of a “jurisdictional fact,” requiring 
under the doctrine of Crowell v. Benson*4 independent judicial review. Without passing 
upon the question Justice Roberts seemed to suggest in the Washington Coach case 
a possible limitation upon the doctrine.*s Furthermore, a recent decision in the circuit 
court of appeals for the ninth circuit held that with regard to the question of em- 
ployment—one of the “jurisdictional facts” mentioned in the Benson case—a finding 
by the Board that individuals were employees at the time of its order, if supported by 
evidence, was conclusive upon the court.” And finally, in view of the recent trend 
toward upholding the finality of administrative findings if supported by substantial 
evidence’? and against increasing the number of “jurisdictional facts,”** it is doubtful 
that the doctrine will be extended to the labor cases. 


49 Stat. 453 (1935), 29 U.S.C.A. § 160 (e) (Supp. 1938). 


* Ford Motor Co. v. N.L.R.B., 59 S. Ct. 301 (1930); Jn re N.L.R.B., 304 U.S. 486 (1938); 
North Whittier Heights Citrus Ass’n v. N.L.R.B., 97 F. (2d) roro (C.C.A. oth 1938), petition 
for certiorari filed before the United States Supreme Court, Sept. 12, 1938. 


23 49 Stat. 453 (1935), 29 U.S.C.A. § 160 (e) (Supp. 1938). Agwilines, Inc. v. N.L.R.B., 
87 F. (2d) 146 (C.C.A. 5th 1936); Washington, Virginia and Maryland Coach Co. v. N.L.R.B., 
301 U.S. 142, 147 (1937); N.L.R.B. v. Friedman-Harry Marks Clothing Co., 301 U.S. 58, 
75 (1937); N.L.R.B. v. Nat’l New York Packing and Shipping Co., 86 F. (2d) 98 (C.C.A. 2d 
1936); Black Diamond S.S. Corp. v. N.L.R.B., 94 F. (2d) 875 (C.C.A. 2d 1938); N.L.R.B. 
v. Wallace Mfg. Co., 95 F. (2d) 818 (C.C.A. 4th 1938); N.L.R.B., v. Oregon Worsted Co., 
96 F. (2d) 193 (C.C.A. oth 1938). For similar holdings involving the Federal Trade Com- 
mission see Federal Trade Comm’n v. Standard Education Society, 302 U.S. 112, 117 (1937); 
and the Board of Tax Appeals in Marshall v. Comm’r of Internal Revenue, 57 F. (2d) 633 
(C.C.A. 6th 1932); Atlas Plaster and Fuel Co. v. Comm’r of Internal Revenue, 55 F. (2d) 
802 (C.C.A. 6th 1932). For cases in which the court held that evidence was not substantial 
enough to render Board’s findings conclusive see Appalachian Electric Power Co. v. N.L.R.B., 
93 F. (2d) 985 (C.C.A. 4th 1938); N.L.R.B. v. Thompson Products, 97 F. (2d) 13 (C.C.A. 6th 
1938); N.L.R.B. v. Union Pacific Stages, 99 F. (2d) 153 (C.C.A. oth 1938). 

4 285 U.S. 22 (1932); see also St. Joseph Stock Yards Co. v. United States, 298 U.S. 38 
(1936). See also Nathanson, The Wagner Act Decisions Studied in Retrospect, 32 Ill. L. 
Rev. 196, 201 (1937). 

% See Washington, Virginia and Maryland Coach Co. v. N.L.R.B., 301 U.S. 142, 147 
(1937) (Justice Roberts dissented in Crowell v. Benson). 

% See N.L.R.B. v. Carlisle Lumber Co., 99 F. (2d) 533, 537, 538 (C.C.A. oth 1938), petition 
for certiorari filed before the United States Supreme Court, Dec. 5, 1938. 

27 See note 23 supra. 


28 See Voehl v. Indemnity Insurance Co., 288 U.S. 162, 166 (1933); Employers Liability As- 
surance Corp. v. Hoage, 91 F. (2d) 318, 319 (App. D.C. 1937) (ruling that the scope of em- 
ployment issue is non-jurisdictional); National Casualty Co. v. Hoage, 73 F. (2d) 850 (App. 
D.C. 1934); McNeelly v. Sheppeard, 89 F. (2d) 956 (C.C.A. 5th 1937) (causation of injury 
issue held non-jurisdictional). See also Swayne and Hoyt, Ltd. v. United States, 300 US. 
297, 303, 304 (1937). See also Black, The “Jurisdictional Fact” Theory and Administrative 


Finality, 22 Corn. L. Q. 349, 363 (1937); notes in 25 Calif. L. Rev. 315, 325 (1937) and 24 
Va. L. Rev. 653 (1938). 
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Labor Law—Picketing before and after Certification by National Labor Rela- 
tions Board—{Federal].—An employer engaged in interstate commerce alleged com- 
pliance with National Labor Relations Act pertaining to collective bargaining, and 
a contract governing wages, hours, and working conditions was accepted by all but 
two employees, who belonged to another union and demanded recognition of their 
union as sole bargaining agency. Refusal by the employer to recognize them resulted 
in picketing by the two employees, against which the employer petitioned in the dis- 
trict court for an injunction. Held, that the case presented a “labor dispute” under the 
Norris-LaGuardia Act, and none of the prerequisites to injunction established by that 
statute was dispensed with by compliance with the collective bargaining provisions 
of the National Labor Relations Act. Houston and North Texas Motor Freight Lines, 
Inc. v. Local Union No. 886. 

In Lauf v. Shinner? an employer had entered into an agreement with his employees, 
after which an outside union picketed to organize his shop. The United States Su- 
preme Court rejected his contention that this activity constituted merely a dispute 
between rival labor organizations, and not a “labor dispute” under the Norris- 
LaGuardia Act, since he was not an active participant. Where the interstate nature 
of his business has subjected him to the provisions of the Wagner Act,‘ the employer 
has further maintained that any concerted activity on the part of a minority is an 
obstacle to performance of his duty collectively to bargain with the majority of his 
employees, and as such-should be enjoined. Two distinct situations must here be 
noticed: (1) that in which the employees have not petitioned the Board to assume 
jurisdiction, and (2) that in which the Board, having taken jurisdiction, has held an 
election and certified the appropriate bargaining unit. 

Where, as in the instant case, the first of these conditions exists, courts have shown 
admirable restraint in refusing to enjoin the alleged minority. A salutary basis for 
this refusal, apart from the Norris-LaGuardia Act, lies in Section 13 of the Wagner 
Act.s The strike has been termed an alternative remedy, “parallel with recourse to 
the Board.’ Furthermore, a court in considering the plea for an injunction would 
have to ascertain whether in fact the defendants constituted a minority of the plain- 
tiff’s employees, and whether the alleged majority (to constitute a proper bargaining 
agency under the act) was not achieved as a result of employer domination or other un- 


* 24 F. Supp. 619 (Okla. 1938). See on this type of case generally, Lund v. Woodenware 
Workers’ Union, 19 F. Supp. 607 (Minn. 1937); M. & M. Woodworking Co. v. Union No.102, 
23 F. Supp. 11 (Ore. 1938). Compare: Retail Food Clerks Union v. Union Premier Stores, 
CCH Labor Service § 18222 (C.C.A. 3d 1938); Grace v. Williams, 96 F. (2d) 478 (C.C.A. 
8th 1938); Chas. F. Cushman v. Mackesy, CCH Labor Service {| 16372 (Me. Sup. Jud. Ct. 
1937). 


2 303 U.S. 323 (1938). See also Donnely v. International Ladies’ Garment Workers’ Union, 
99 F. (2d) 309 (C.C.A. 8th 1938). 


3 47 Stat. 70, § 13 (1932), 29 U.S.C.A. § 113 (Supp. 1938). 
4 49 Stat. 449 (1935), 29 U.S.C.A. §§ 151-166 (Supp. 1938). 


5 “Nothing in this Act shall be construed so as to interfere with or impede or diminish in 
any way the right to strike.” 29 U.S.C.A. § 163 (Supp. 1938). That the term strike was in- 
tended to include other concerted activities, see National Labor Relations Report to Ac- 
company Senate 1958, 74th Cong. 1st Sess., Rep. 573 (1935). 


6 See N.L.R.B. v. Remington Rand, 94 F. (2d) 862, 871 (C.C.A. 2d 1938). 
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fair labor practices. The Wagner Act, however, confines initial jurisdiction to deter- 
mine such issues to the Board, solely at the instance of labor;’ permits judicial review 
only on a final order by the Board;* and limits such review exclusively to the circuit 
court of appeals.® 

Where, on the other hand, the Board has taken jurisdiction over the dispute and 
has certified the proper bargaining unit, a nicer problem arises. The court in Oberman 
v. the United Garment Workers of America" passed lightly over section 13 of the Wagner 
Act and the prerequisites to injunction set forth in the Norris-LaGuardia Act™ in 
granting an injunction to the employer. The decision apparently rests on the court’s 
belief that certification by the Board terminates the existence of a “labor dispute.” 
This argument is, however, elliptical and misleading. For though no “labor dispute”’ 
exists under the Wagner Act, in the limited sense that for the present no minority 
may petition the Board to intervene,"s it does not follow that there is not such a 
“labor dispute” as to preclude the court from enjoining the minority under the Norris- 
LaGuardia act. 

It is sometimes contended that picketing, no matter how peaceful, aimed at forcing 
the employer to bargain with a group other than the exclusive certified representative, 
intends an unlawful result, and is hence enjoinable."* Such an argument, however, 
fails to appreciate that the Norris-LaGuardia Act does not purport to legalize any- 
thing; it merely delimits the instances in which labor’s activities are subject to the 
injunctive process. 

It must, however, be remembered that the impeccable logic upon which refusal 
to grant an injunction may be based will hardly reconcile the employer to his predica- 
ment. The conscientious employer, who, in the absence of certification makes a mis- 
take in choosing the group with which to bargain, is, technically at least, guilty of a 
violation of section 8(5) of the Wagner Act.'s If rival unions are fighting to gain a 
majority among his employees, neither will be willing to petition the Board until 
certain of a majority. Furthermore, since employees alone can seek the jurisdiction 
of the Board, the employer may be forced to shut down his plant until the strike is 

7 See Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938). 

® See N.L.R.B. v. Anwelt Shoe Mfg. Co., 93 F. (2d) 367 (C.C.A. 1st 1937). 

» See Myers v. Bethlehem Shipbuilding Corp., 303 U.S. 41 (1938). 

1° 21 F. Supp. 20 (Mo. 1937), noted in 36 Mich. L. Rev. 844 (1938); see also Lund v. 
Woodenware Workers’ Union, 19 F. Supp. 607 (Minn. 1937). For a general discussion of the 


minority problem, see Larson, The Labor Relations Acts—Their Effect on Industrial War- 
fare, 36 Mich. L. Rev. 1237, 1270-1283 (1938). 

™ Op. cit. supra note 3. The Oberman case preceded the Lauf case and may have been 
affected by the limited definition of a “labor dispute” in United Electric Coal Companies v. 
Rice, 80 F. (2d) 1 (C.C.A. 7th 1935), cert. denied, 297 U.S. 714 (1935). 

% Oberman & Co. v. United Garment Workers of America, 21 F. Supp. 20, 25, 26 (Mo. 
1937): 

"3 The Board has not as yet placed any definitive duration upon certification. 

4 See Eastwood Nealley Corp. v. International Association of Machinists, 1 A. (2d) 477, 
480 (N.J. Eq. 1938). Cf. Magruder, A Half Century in the Development of Collective Bar- 
gaining, so Harv. L. Rev. 1071, 1107 (1936). 

*8 Matter of Bradford Dyeing Association, 4 N.L.R.B. 604 (1937); N.L.R.B. v. Reming- 
ton Rand, 94 F. (2d) 862 (C.C.A. ad 1938). 
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ended.** After certification, the employer expects a respite from his labor troubles 
only to find that the minority has started a campaign to displace the majority as the 
sole bargaining agency. Whatever the remedy that may be suggested"? for the plight 
of the employer, it is submitted that interference by injunction on the part of the 
district courts is unjustifiable. The National Labor Relations Act lends its sanction 
to the closed shop agreement between an employer and the majority of his em- 
ployees.** Such contracts invariably lead to the discharge of those who refuse to 
join the majority union.'® No terminus ad quem is fixed for the duration of certified 
majorityship, and no provisions, statutory or otherwise, have as yet appeared requir- 
ing unions to cast open the doors of membership to everyone.” Hence if the means 
of organization, persuasion, and education, be taken away from the minority by in- 
junction," majority groups may as a practical matter become self-perpetuating. The 
universal desideratum of minorities is to become majorities; and it is one of the func- 
tions of a democracy to make this evolution possible. 


Labor Law—Power of National Labor Relations Board To Invalidate Contracts 
of Independent Union—{Federal].—The Consolidated Edison Company, upon with- 
drawing its support from its company dominated unions, immediately recognized the 
International Brotherhood of Electrical Workers, an American Federation of Labor 
affiliate, whose membership was neglible, despite knowledge that the United, an 
afhliate of the Committee for Industrial Organization was the only active labor or- 
ganization among its employees. The company continued to favor the American 
Federation of Labor by permitting its officers to utilize company facilities in the 
ensuing organizational drive, by exerting pressure upon the employees to join the 
locals or be discharged, and by permitting it to carry on activities on company time, 
at the same time denying similar privileges to the rival union. This favoritism was 


The Board has sanctioned this means of getting employees to petition for certification. 
Matter of Bartlett & Snow Co., 4 N.L.R.B. 113 (1937). On the subject of employer’s remedies 
generally, see 38 Col. L. Rev. 1243, 1262 (1938). 


7 A dictum in the instant case offers a possible solution of the problem. When the Board 
has certified the proper unit for bargaining, and a minority decides to strike and picket for 
recognition, the majority employees—it is said—may petition the Board to have the circuit 
court of appeals issue an injunction against the rebellious group. This would constitute some 
sort of supplementary process to help effectuate the Wagner Act’s primary purpose of creat- 
ing a peaceful atmosphere for collective bargaining; but this would necessarily entail creation 
of an unfair labor practice among employees, since only orders to prevent unfair labor practices 
are enforcible by the circuit courts under Section 1o(a) and (e) of the Wagner Act. 

*® 49 Stat. 440, § 8 (3) (1935), 29 U.S.C.A. § 158 (3) (Supp. 1938). 

9 See Williams v. Quill, 277 N.Y. 1, 12 N.E. (2d) 547 (1938). 

20 See Miller v. Ruehl, 166 Misc. 479, 2 N.Y.S. (2d) 394 (1938). Pennsylvania does have a 
provision in its Labor Relations Act refusing to recognize any organization which discriminates 
because of race, color, or creed, 43 Purdon’s Penn. Stat. § 211.3 (Supp. 1938), but this is a 
minimum requirement. 

* The Wisconsin Labor Relations Statute anticipated just such cases as have been dealt 
with here. To the section retaining in labor the right to strike is appended ‘‘or to deprive any 
party to a labor dispute as defined in this chapter and in the [anti-injunction] act of the rights, 
benefits, and protection of the . . . . [anti-injunction} act. Wis. Stat. 1937, § 111.17. 
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climaxed by the execution of a series of contracts between the American Federation 
of Labor locals and the Company after the hearings before the National Labor Rela- 
tions Board were under way, covering terms of employment for members. The Board 
concluded that the contracts, even if applicable to members only—and especially so 
if construed as exclusive bargaining agreements—were invalid and ordered the 
company to cease giving effect to them and to post notices to that effect.‘ The circuit 
court of appeals, admitting that the appropriateness of the invalidating clause “‘was 
not so clear” enforced the order on the ground that it was not so unwarranted as to 
necessitate reversal.? On appeal, the Supreme Court concluded that the Board was 
without authority to require the companies to desist from giving effect to the Ameri- 
can Federation of Labor contracts. Consolidated Edison Co. of New York v. National 
Labor Relations Board.s 

Confronted with the determination of the propriety of the Board’s order invalidat- 
ing contracts between an employer and an independent American Federation of Labor 
union, the Court rendered an opinion sufficiently vague to entitle both parties to claim 
victory.4 Although the majority held that the Board lacked authority in the instant 
case to set aside the contracts, it is debatable whether it predicated its decision on the 
Board’s failure to comply with appropriate procedural forms,’ or on the fact that the 
contracts, applicable only to members of the American Federation of Labor, thwarted 
no policy of the Labor Relations Act, or finally on the absence of power to abrogate 
any type of contract between an employer and an independent union. The scope of the 
majority opinion will probably be judicially determined in the first instance when 
the seventh circuit decides the Jefferson Electric case,* wherein the Board conformed 
to the procedural amenities specified herein and abrogated a closed shop contract be- 
tween an employer and an independent union favored by the company. 

To re-establish a neutral atmosphere in which employees may properly “secure 
the benefits of self-organization and collective bargaining through representatives of 
their own choosing,’’? the Board is empowered to order the abandonment of unfair 
labor practices.* Conduct of employers clearly recognized as unfair labor practices 
within the meaning of Sec. 8(1)® includes, espionage,’® strikebreaking," discrediting 


*4 N.L.R.B. 71 (1937). 295 F. (2d) 390 (C.C.A. 2d 1938). 

359 S. Ct. 206 (1938). (Justices Butler and McReynolds denied the jurisdiction of the 
Board on the ground that the operations of the company did not affect interstate commerce; 
and Justices Black and Reed dissented from the modification of the Board’s order invalidating 
the contracts). 

4 See statements of Messrs. Green and Pressman in New York Times, p. 22 (Dec. 6, 1938). 
See 147 Nation 606 (Dec. 10, 1938); 97 New Republic 157 (Dec. 14, 1938). 

5’ The Court insisted that the union, being independent, was entitled to notice of the 
Board’s proposed abrogation of the contracts. P. 218. 

6 In the matter of Jefferson Elec. & Radio Workers (July 14, 1938). 

7 N.L.R.B. v. Pennsylvania Greyhound Lines, 303 U.S. 261, 267 (1938). 

8 49 Stat. 454 (1935), 29 U.S.C.A. § 160 (c) (Supp. 1938). 

9 49 Stat. 452 (1935), 29 U.S.C.A. § 158 (Supp. 1938). “It shall be an unfair labor practice 
for an employer (1) To interfere with, restrain, or coerce employees in the exercise of the rights 
guaranteed in Sec. 7.” 

%° N.L.R.B. v. Friedman-Harry Marks Clothing Co., 301 U.S. 58, 75 (1937); N.L.R.B. v. 
Fruehauf Trailer Co., 301 U.S. 49, 54 (1937). 

™ N.L.R.B. v. Remington Rand, 94 F. (2d) 862 (C.C.A. 2d 1938), cert. denied, 304 U.S. 
576 (1938). 
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the union,” exertion of economic pressure in the form of threats to close or move a 
plant,"s and the stirring of community prejudice so that food stores discontinued ex- 
tending credit to employees engaged in union activities.‘4 The instant case, however, 
presents the novel question as to whether a contract between an employer and a 
favored independent union‘ constitutes an unfair labor practice within the meaning of 
Sec. 8 (1),"° and may be set aside by the Board by virtue of its power under Sec. 10 (c). 

The Board, proceeding on the assumption that “for the employer to dictate the 
choice of representatives of his employees would be to destroy self-organization and 
freedom of selection’? which the Act guarantees, has invalidated closed shop agree- 
ments between employers and independent unions. Thus Jn the matter of National 
Electric Products Corp.** the contract with the favored union climaxed a series of 
other unfair labor practices. The company urged its employees to become members 
of the American Federation of Labor local, threatened them with discharge if they 
did not comply or joined the Committee for Industrial Organization; supervisory em- 
ployees were allowed to solicit members on company time; and finally, all employees 
were required to join the union or have deducted from their wages sums equivalent 
to dues. In the matter of Lenox Shoe Co.*9 the employer permitted organizers of the 
preferred union to address the employees at meetings on the company time, desig- 
nated certain employees to solicit members for the favored organization and even re- 
quested local business men to decide what labor organization the employees should 
join. In the matter of National Motor Bearing Co.,° the employer closed the plant in 
an effort to discourage union activity and on reopening refused to reinstate workers 
unless they were affiliated with the favored local; and in the Waterman Steamship case, 
the carrier denied passes for entry upon the premises to representatives of the Com- 


In the matter of Atlas Bag Co., 1 N.L.R.B. 292 (1936); In the matter of Wheeling Steel 
Corp., 1 N.L.R.B. 699 (1936), aff’d 94 F. (2d) 1021 (C.C.A. 6th 1938). 

13 N.L.R.B. v. Remington Rand, 94 F. (2d) 862 (C.C.A. 2d 1938); Ansin Shoe Mfg. Co. 
1 N.L.R.B. 929 (1936); Anwelt Shoe Mfg. Co. 1 N.L.R.B. 939 (1936). 

4 N.L.R.B. v. Remington Rand, 94 F. (2d) 862 (1938); Alaska Juneau Gold Mining Co., 
2N.L.R.B. 125 (1936), aff’d 91 F. (2d) 1017 (C.C.A. 4th 1937). 


*s Since the Supreme Court has held that the Board may disestablish a company dominated 
union in N.L.R.B. v. Pennsylvania Greyhound Lines, 303 U.S. 261, a fortiori their contracts 
with employers can be prohibited as unfair labor practices and the Board may properly set 
them aside, as was done in the following cases: In matter of Clinton Cotton Mills, 1 N.L.R.B. 
97 (1935), aff’d 91 F. (2d) 1008 (C.C.A. 4th 1937); N.L.R.B. v. Oregon Worsted Co., 96 F. 
(2d) 193 (C.C.A. oth 1938); In matter of Atlanta Woolen Mills, 1 N.L.R.B. 316 (1936); 
In matter of Stackpole Carbon Co., 6 N.L.R.B. 171 (1938); In matter of Hill Bus Co., 2 
N.L.R.B. 781 (1937); In matter of Lion Shoe Co., 2 N.L.R.B. 819 (1937), but rev’d in 97 F. 
(2d) 448 (C.C.A. rst 1938). See also Wettach, Unfair Practices under the Wagner Act, 5 Law 
and Contemp. Prob. 223, 235 (1938); 26 Calif. L. Rev. 661 (1938). 

** Although frequently classified as an aspect of the company dominated union problem, 
dealt with in 8 (2), these contracts are technically a violation only of 8 (1). For discussion, 
see 26 Calif. L. Rev. 611, 614 (1938). 

Section 8 (1) includes not only the more prevalent practices enumerated in the succeed- 
ing subdivisions, but other tactics used by employers to bar effective organization. See Sen. 
Rep. No. 573, 74 Cong. 1st Sess. (1935) and H. Rep. No. 1147 (1935). 

"7 In matter of National Electric Products Corp., 3 N.L.R.B. 475, 499 (1937). 

3 N.L.R.B. 475 (1937). 


94 N.L.R.B. 392 (1937). 2 5 N.L.R.B. 409 (1938). 
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mittee for Industrial Organization affiliate but readily granted them to representatives 
of the American Federation of Labor.# 

The Board, in abrogating the contracts, viewed them not in isolation, but, with a 
more realistic perspective, in their background of undisguised favoritism, threats 
against joining a rival union, discriminatory discharges, and a host of other con- 
demnable unfair practices.** In that setting the contracts may very well be considered 
as giving the union a preference likely to have a marked effect upon the affiliations of 
the employees. 

The action of the Board in the contract cases is consistent with its general policy 
to eliminate all subtle and imperceptible influences, which may interfere with the 
employees choice of representatives. Because of the frequently prevailing hostilities 
between employer and employees, seemingly innocuous acts by the employer have 
been interpreted as unfair labor practices. Thus an employer was ordered to desist 
from making statements that he favored employee organizations and had “‘informa- 
tion” that a “vast majority” of the employees would prefer to be represented not by 
an outside union.?3 Statements in a company magazine, stressing loyalty, confidence 
and cooperation as the basis of the company’s progress and the importance of indi- 
vidual merit, were construed as thinly veiled threats of discharge. The distribution 
of a booklet enumerating among the duties of the employer that he must guard the 
company against destructive forces from within and without and refuse to recognize 
any individual or group not having the welfare of the company at heart,?4 and the post- 
ing of a message embodying a gratuitous offer of legal advice and specifying that em- 
ployees might form representation plans under the Act,?5 were similarly condemned 
as unfair labor practices. 

The decision in the instant case appears in sharp contrast to this general approach 
adopted by the Board. Although admitting obvious unfair labor practices,* by a 
curious selectivity of attention, the Court concluded that the mere execution of a 
contract with an independent union cannot be construed as giving the union such a 
preferable status as to influence the choice of unaffiliated employees.?7 The Court also 
suggested that the contracts with an independent union were consistent with the 
policies of the Act,?* since the independent union by hypothesis represented the free 
choice of the employees. Such a position would indicate that the power of the Board 
to abrogate contracts was limited only to those between employers and company 
dominated unions, outlawed by Sec. 8(2)!?9 This conclusion would in effect overrule 
the Board’s prior decisions and, in addition, enable the employer to favor a union 
more amenable to his demands than its rival. 


7 N.L.R.B. no. 33 (1938). For similar acts of intimidation and assertions of preference, see 
In the matter of Missouri-Arkansas Coach Lines, 7 N.L.R.B. no. 23 (1938) and In the matter 
of Zenite Metal Corp., 5 N.L.R.B. 509 (1938). 

* See notes 17-21 supra. 3 In the matter of Federal Bearings Co., 4 N.L.R.B. 467 (1937). 

#4 In re Cincinnati Milling Co., 6 U.S. Law Week 245 (1938). 

8 In re Western Felt Works, 6 U.S. Law Week 508 (1938). This conduct must be distin- 
guished from a mere expression of opinion which the statute cannot be interpreted to forbid, 
without violating the First Amendment. See N.L.R.B. v. Union Pac. Stages, 99 F. (2d) 153, 
178 (C.C.A. oth 1938). 

% so S. Ct. 206, 217 (1938). 27 id. at 220. 8 id. at 2109. 

9 49 Stat. 452 (1935), 29 U.S.C.A. § 158 (2) (Supp. 1938). 
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Mortgages—Long Term Mortgages as Clogs on the Equity of Redemption— 
{England].—In 1931 the plaintiff mortgaged to the defendant, a friendly society, an 
estate consisting of some ninety separate properties, to secure a loan of £310,000. 
The plaintiff covenanted to repay the loan by eighty half-yearly installments of the 
principal and interest combined, and not to sell the equity of redemption, or to lease 
for more than three years any part of the properties, without the consent of the mort- 
gagee, such consent not to be unreasonably withheld. About six years later, the plain- 
tiff brought an action for a declaratory judgment that it was entitled to redeem at any 
time upon payment of the principal with interest to the date of redemption. Held, 
for the plaintiff. The restrictive provisions of the mortgage constituted a clog on the 
equity of redemption. Knightsbridge Estates Trust, Lid. v. Byrne." 

The rule against clogging the equity of redemption is, perhaps, the classic example 
of equity’s solicitude for the debtor.* Courts have accordingly invalidated provisions 
in a mortgage’ eliminating the right to redemption entirely. The prohibition was 
easily extended to mortgages limiting recourse to equity to a stipulated time after 
default,’ barring the right to redeem after the death of the mortgagor® or on failure of 
the heirs male of his body,’ giving the mortgagee an option to purchase on payment of 
an additional sum prior to maturity® or on default.» Courts have likewise set aside 
stipulations in the mortgage such as agreements to buy goods from the mortgagee dur- 
ing the term of the mortgage,'® to employ the mortagee as a broker," or to pay a 
higher rate of interest on failure to meet promptly the interest due. Such stipulations, 


* [1938] 1 Ch. 741. The rule against perpetuities was held, in the instant case, not applicable 
to mortgages. See Gray, The Rule against Perpetuities 460 (3d ed. 1915); 185 Law Times 393 
(1938). 

*See Pritchard v. Elton, 38 Conn. 434 (1871); Vernon v. Bethell, 2 Eden 110 (1762); 
Turner, The Equity of Redemption 175 e¢ seg. (1931). 

3 Contracts made subsequent to the mortgage do not clog the equity of redemption. See 
Reeve v. Lisle, [1902] A. C. 461; Melbourne Banking Co. v. Brougham, 7 A.C. 307 (1882)- 
But the court must be satisfied that it is an independent transaction. Batty v. Snook, 5 Mich. 
231 (1858); Tennery v. Nicholas, 87 Ill. 464 (1877); Jn re Edwards’ Estate, 11 Ir. Ch. R. 367 
(1861). 

4See for example, Peugh v. Davis, 96 U.S. 332 (1877); Beverly v. Davis, 79 Wash. 537, 
140 Pac. 696 (1914); Batty v. Snook, 5 Mich. 231 (1858); Salt v. Marquess of Northampton, 
[1892] A. C. 1. 

5 Simon v. Schmidt, 41 Hun (N.Y.) 318 (1886); Hughes v. Harlam, 166 N.Y. 427, 60 N.E. 
22 (1901). 

¢ Johnston v. Gray, 16 Serg. and R. (Pa.) 361 (1827). 

7 Howard v. Harris, 1 Vern. 190 (1683). 


§ Samuel v. Jarrah Timber and Wood Paving Corp., Ltd., [1904] A.C. 323. See also Vernon 
v. Bethell, 2 Eden 110, 113 (1762). 


' 9 Wilson v. Fisher, 148 N.C. 535, 62 S.E. 622 (1908); Price v. Perrie, Freem. Ch. 257 
1702). 

© Noakes & Co. v. Rice, [1902] A.C. 24. Cf. G. & C. Kreglinger v. New Patagonia Meat 
and Cold Storage Co., Ltd., [1914] A.C. 25. 

* Bradley v. Carritt, [1903] A.C. 253. 

® Holles v. Wyse, 2 Vern. 289 (1693); Strode v. Parker, 2 Vern. 316 (1694). For other types 
of collateral stipulations see James v. Kerr, 40 Ch. D. 449 (1889); Horwood v. Millar’s Timber 
and Trading Co., Ltd., [1917] 1 K.B. 305. In general see 2 White & Tudor, Leading Cases in 
Equity 13-16 (oth ed. 1928); 1 Coote, Mortgages 18-26 (oth ed. 1927). 
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it should be noted, do not eliminate the right to redeem at maturity. Nevertheless, 
courts have held such stipulations invalid under the rule against clogging the equity, 
on the ground that such collateral advantages in addition to the interest on the loan 
constitute an inequitable bargain." 

In the instant case the rule is further extended to give the mortgagor, contrary to 
the terms of the mortgage, a right to redeem prior to maturity. While this result ap- 
pears in striking contrast to the general rule against compelling a mortgagee to accept 
before maturity payment of the principal and interest to the date of redemptions 
or even of maturity,’ the court’s conclusion is supported by earlier English decisions. 
The rule therein announced is that long term mortgages, postponing the date of re- 
demption to maturity, might be unreasonable in the light of other features of the 
mortgage.” In such a case the mortgagor is privileged to redeem at will on payment 
of the principal with interest to the date of redemption. Thus in Cowdry v. Day" 
the twenty-year postponment was held invalid where the mortgagee was the solicitor 
of the mortgagor;"* and in Morgan v. Jeffreys? the postponement for a twenty-eight 
year period bound only the mortgagor, while the mortgagee was free to require re- 
payment at any time. Again, in Fairclough v. Swan Brewery” a twenty-year mortgage 


*3 See Jennings v. Ward, 2 Vern. 520 (1705). Repeal of the usury laws was seized upon as a 
justification for relaxing the rule against clogging the equity. See Turner, of. cit. supra note 2, 
at 178; Wyman, The Clog on the Equity of Redemption, 21 Harv. L. Rev. 459, 470 (1908). 
See also G. & C. Kreglinger v. New Patagonia Meat and Cold Storage Co., Ltd., [1914] A. C. 
25; Biggs v. Hoddinott, [1898] 2 Ch. 307; Noakes v. Rice, [1902] A.C. 24. 

Courts have upheld the validity of agreements which would normally be condemned as 
clogs where the security was risky, or a family agreement was involved. Potter v. Edwards, 
26 L. J. Ch. 468 (1859); Bonham v. Newcomb, 1 Vern. 231 (1683); Davies v. Chamberlain, 
26 T. L. R. 138 (1909). 


4 2 Jones, Mortgages 813 (8th ed. 1928). Tillon v. Brittou, 9 N. J. L. 120 (1827); Mc- 
Hard v. Whetcroft, 3 Harris and McHenry (Md.) 85 (1791); Kingman v. Pierce, 17 Mass. 
247 (1821); Pederson v. Fisher, 139 Wash. 28, 245 Pac. 30 (1926); Bernard v. Toplitz, 160 
Mass. 162, 35 N.E. 673 (1893); Chicago and I. R. Co. v. Pyne, 30 Fed. 86 (C.C. N.Y. 1887); 
Abbe v. Goodwin, 7 Conn. 377 (1829); Bovill v. Endle, [1896] 1 Ch. 648. 

See also Moore v. Cord, 14 Wis. 231 (1861); Saunders v. Frost, 22 Mass. 267 (1827); 
Doering v. Schneider, 74 Ind. App. 294, 128 N.E. 936 (1920); Trahant v. Perry, 253 Mass. 486, 
149 N.E. 149 (1925); Ballard Hassett Co. v. City of Des Moines, 207 Iowa 1351, 224 N.W. 
793 (1929); Harding v. Tingey, 34 L. J. Ch. 13 (1864); Im re Metropolis and Counties Perma- 
nent Investment Bldg. Society, Gatfields Case, [1911] 1 Ch. 698. 

*8 Moore v. Kime, 43 Neb. 517, 61 N.W. 736 (1895); Bowen v. Julius, 141 Ind. 310, 40 
N.E. 700 (1895); Browne v. Cole, 14 Sim. 427 (1845); Pyross v. Fraser, 82 S.C. 498, 64 S.E. 
407 (1909). See also cases in note 31 supra. 

%6 See Eve, J., in Davis v. Symons, [1934] Ch. 442, 448. Time provisions, if reasonable in 
the light of other circumstances, will be upheld. Biggs v. Hoddinott, [1898] 2 Ch. 307. See also 
Teevan v. Smith 20 Ch. D. 724, 729 (1882); In re Hone’s Estate, Ir. R. 8 Eq. 65 (1873); Inre 
Fortescue’s Estate, [1916] 1 Ir. R. 268. 

171 Giff. 316 (1859). 

18 All terms of mortgages between solicitor and client are subject to a close scrutiny dictated 
by public policy. See 2 White and Tudor, Leading Cases in Equity 16-19 (oth ed. 1928). 

19 [1910] 1 Ch. 620. 

2° [1912] A. C. 565. The mortgagor also stipulated that he would purchase all his liquor 
from the mortgagee. The court did not rest its decision on this point. 
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was on a lease which was to expire only six weeks after the date of redemption, making 
redemption nugatory. Finally, in Davis v. Symons* the court set aside a reciprocal 
twenty-year provision because the mortgage contained a stipulation prohibiting the 
sale of the equity of redemption except to a responsible person, and because the 
mortgage was partly on two endowment insurance policies which matured before the 
redemption date of the mortgage; the proceeds of these policies were to be paid to the 
mortgagee, thus making the policies irredeemable in addition to giving the mortgagee 
a benefit prior to the date of redemption.” 

It might be urged, however, that the instant case does not contain the features 
which were found harsh in the aforementioned cases. The mortgages there involved 
were held oppressive because the postponement of redemption to maturity made such 
mortgages in effect irredeemable or because the postponement was binding only upon 
the mortgagor and not the mortgagee. In the instant case neither of the two objec- 
tionable features was present. 

But it must be remembered that the rule against clogging the equity, though origi- 
nally only a means of protecting the debtor’s interest in the mortgaged estate,*? was 
transformed by the English courts into a technique for reforming a transaction which 
appeared harsh and unreasonable.*4 In the instant case, therefore, the court granted 
the relief requested upon its determination that the bargain appeared unfair. The 
mortgage limited the mortgagor’s power to lease the premises or to sell the equity of 
redemption; and what is of far greater significance, the mortgagor had no power to 
sell any of the ninety properties covered by the one mortgage, even though half-yearly 
payments of principal and interest were to be made and in time the value of the 
security would far exceed the amount of the mortgage. 

It is submitted, nevertheless, that long term mortgages should not be held redeem- 
able at the mortgagor’s pleasure merely because of the postponement of the date of 
redemption to maturity. Since the inequity of the bargain does not result from the 
mere postponement?s but rather from the operation of other features in the mortgage 
over a long period, the remedy should be primarily addressed to such oppressive fea- 
tures of the bargain. This would enable a court, wherever feasible, to permit post- 
ponement of the right to redeem and to set aside those restrictions which give the 
mortgage its oppressive character. To illustrate, let it be assumed that a forty-year 
mortgage on a single piece of property contains certain collateral stipulations limiting 
the mortgagor’s power to lease, and that such stipulations are unreasonable only be- 
cause they are to be in force during the forty-year mortgage period. In such a case 
acourt might cut off the collateral stipulations and leave the parties within the frame- 
work of a legally recognized transaction. Such:a result would be in accord with the 
tendency not to extend the doctrine against clogging the equity of redemption; 


* [1934] Ch. 442. 


= For an old case in which a provision postponing the right to redeem was set aside see 
Talbot v. Braddill, 1 Vern. 184 (1683), and 1 Vern. 393 (1686). 

3 See Turner, The Equity of Redemption (1931) (passim). *4 Id. at 175 et seq. 

5 See the strong dictum in Davis v. Symons, [1934] Ch. 442, 448. Cf. Teevan v. Smith, 
20 Ch. D. 724, 729 (1882); Biggs v. Hoddinott, [1898] 2 Ch. 307. 

* It has been said by Lord Mersey that the clog doctrine “seems like an unruly dog which 
if not securely chained to its own kennel is prone to wander into places where it ought not to 
be.” C. & G. Kreglinger v. New Patagonia Meat and Cold Storage Co., [1914] A.C. 25, 45. 
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and is strongly suggested by the more traditional cases involving collateral stipula- 
tions*? as well as by the general rule which permits a mortgagee to refuse, prior to ma- 
turity a tender of the entire principal and interest even to the date of maturity” 
Furthermore, the proposed result would obviate the difficulties to which the applica- 
tion of the rule gives rise.*® In the first place, the prospective mortgagee must, at the 
risk of losing the benefits of a long term investment, make the initial determination 
that the contemplated transaction is not unfair.2° Secondly, the mortgagee is left 
under the doctrine of the instant case in an unfavorable position. The mortgagor 
may redeem at will while the mortgagee could not compel full payment on demand; 
and not even the possible analogy to the usury cases would warrant such a result.# 


Taxation—Process—Validity of Constructive Service in Proceeding in Personam 
—{Illinois].—The Illinois General Assembly enacted a statute whereby the validity of 
the annual tax levy ordinances of all taxing bodies containing 500,000 or more in- 
habitants (except the State) shall be conclusively adjudicated before the taxes are 
extended. Each taxing body affected shall, within sixty days after passage of its 
annual appropriation ordinance, file a copy of its annual tax levy ordinance with the 
county clerk who in turn shall, within ten days, file in the proper county court, a 
petition for the confirmation of such levy, which petition shall contain a return day 
not less than twenty-five nor more than thirty days therefrom. Within five days after 
the petition is filed, the county clerk shall publish in a newspaper a notice addressed 
“to all taxpayers concerned” and to the taxing body, which shall include the docket 
number of the cause and the return day fixed, and advise all persons who may be 
affected that they may file objections to the levy. There shall be a hearing on the 

27 See notes 11-18 supra. 

28 See cases cited in note 15 supra. Perpetual rent charges, perpetual options, and ir- 
redeemable mortgage bonds have been upheld. Fleming v. Self, 3 DeGex, M. & G. 996, 1024 
(1854); In re Crofton, 1 Ir. Eq. 204 (1839); Dewing, Financial Policy of Modern Corporations 
94 et seg. (1926). 

Doubts on the validity of irredeemable debentures on the ground that they violate the rule 
against clogging the equity appear in a number of English cases. Salt v. Marquess of Northamp- 
ton, [1892] A.C. 1; Noakes v. Rice, [1902] A.C. 24; Reeve v. Lisle, [1902] A.C. 461; Samuel. v 
Jarrah Timber Co., [1904] A.C. 323. The doubts were resolved by sec. 14 of the Companies 
Act of 1907, re-enacted as sec. 74 of the Companies Act of 1929, 19 & 20 Geo. 5, c. 23 (1929). 

29 In this connection, the instant case would seem to point to the conclusion that henceforth, 
in England at least, when a long term mortgage is placed on a number of properties (and per- 
haps on land which is likely to be subdivided as well) the mortgage must be so framed that 
alienation is possible whenever the value of the property exceeds that of fair security for the 
loan. 

3° The complaint is made that the attorney of the mortgagee is faced with the double task 
of safeguarding not only the interests of his own client, but the interests of his adversary as 
well. 185 Law Times 393 (1938). 

* It might be suggested that the clog doctrine may, in the long run, operate to prevent 
mortgagors from obtaining as good terms as they can. 

32 Even the usury laws grant the court the power to scale down the interest or revise the 
bargain in some other appropriate manner. 63 & 64 Vict. c. 51 (1900); 12 Halsbury, Statutes 
of England 219 (1930). 
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return day in which proof by the county clerk of the filing of the levy ordinance and 
of due publication shall constitute the petitioner’s prima facie case. After hearing all 
objections, the court shall enter an order determining the legality or illegality of the 
levies, which order shall be conclusive in any subsequent proceeding based on such 
levies." 

Six taxing bodies in the state, all overlapping, contain 500,000 or more inhabitants.? 
Inasmuch as each taxing body is given a period of time, up to three months in some 
cases, in which to adopt its annual appropriation ordinance, after which it has a sixty 
day period in which to file its levy ordinance with the county clerk, the return date 
for each taxing body may vary over a period of as high as five months. In a suit to 
enjoin Cook County from carrying out the provisions of said statute, held, (three jus- 
tices dissenting) injunction should be granted. Inasmuch as the issues adjudicated in 
the validation proceedings will be binding in all subsequent proceedings whether in 
rem or in personam, the publication of one notice where no definite time is fixed for the 
date of the hearing is a violation of due process. Griffin v. Cook County et al.; Lloyd ». 
Same.3 

One purpose behind such an act is to prevent collection of illegal taxes, This would 
prove especially beneficial to the small taxpayer whose bill is not large enough to 
warrant litigation over illegal taxes.‘ Moreover, those who seek to recover illegal taxes 
paid may be denied relief if payment was voluntarys’ or the proper formalities not 
complied with. This procedure is further desirable in that it may serve to reduce the 
great amount of tax litigation said to be clogging the courts of Illinois’ and if, as 
contended, the courts in Cook County are especially crowded with this type of litiga- 
tion, the basis for the classification chosen may be found reasonable.* It is not unfair 
to bind the taxpayer by an adjudication in which no one has objected or where those 
who did object may not have presented a fair case if he was given adequate notice— 
such notice and opportunity to be heard as is required by due process. If all taxpayers 
are duly served, they become parties to the action though not specifically named,® 
and if one does not appear to protect his interests, a binding judgment by default 
may be rendered against him.* The court in the instant case felt that the statute 
did not provide for fair notice. 


e8® SAB & & 


tTil. L. 1937, p. rorg. 

* County of Cook, City of Chicago, Board of Education of the City of Chicago, Chicago 
Park District, Sanitary District of Chicago, and Forest Preserve District of Cook County. 

3 369 Ill. 380, 16 N.E. (2d) 906 (1938). 

‘Condit v. Widmayer, 196 Ill. 623, 63 N.E. 1078 (1902) (injunctive relief); Yates v. 
Royal Insurance Co., 200 Ill. 202, 65 N.E. 726 (1903) (suit to recover illegal taxes paid); see 
also Ill. Rev. Stat. 1937, c. 120, §§ 150, 150a. 


5 Yates v. Royal Insurance Co., 200 Ill. 202, 65 N.E. 726 (1902); Carey and Schuyler, The 
Illinois Taxpayer’s Day in Court, 31 Ill. L. Rev. 993 (1937). 


‘Ill. Rev. Stat. 1937, c. 120, §§ 150, 50a. 

7 Carey and Schuyler, op. cit. supra note 5, at 993. 

* The dissenting opinion in the instant case adequately covers this subject. Griffin v. Cook 
County, 369 Ill. 380, 401, 16 N.E. (2d) 906, 916 (1938). 

* North Laramie Land Co. v. Hoffman, 268 U.S. 276 (1925). 

* People v. Miller, 339 Ill. 573, 171 N.E. 672 (1930). 
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Statutes providing for proceedings to adjudicate the validity of bonds prior to 
their issuance have been upheld where service upon the real property owners of the 
issuing district was by publication. These proceedings were considered to be in rem." 
In Fidelity National Bank v. Swope,” the court held an action by a city against owners 
of real property to validate an ordinance specially assessing all property abutting a 
boulevard for grading work done thereon to be res judicata, where suit was brought 
prior to the apportionment of costs. Service was by publication. While the proceed- 
ings in the Swope case are very similar to those provided for by the instant statute, 
they differ in that the issues adjudicated in those proceedings would be binding only 
in proceedings in rem, whereas by the instant statute the adjudication would be binding 
in all subsequent proceedings, whether in rem or in personam. 

In proceedings in personam, each state can, within the bounds of due process, 
determine for itself the method in which process may be served upon its residents" 
who are within its boundaries,“ and the better view is that substituted service can be 
authorized against a resident physically outside of the state. But such substituted 
service may be provided for only where the necessities of the case demand it,” and 
courts state that it must be of such nature that it is reasonably probable that notice 
will be received."? But even if the service has a reasonable tendency to notify, it may 
not be used if a clearly more efficient method is available in that situation." Since 
under the instant facts, it would be an administrative impossibility for individual 
notice to be given each taxpayer resort to general constructive notice was necessary. 
As to whether notice to residents within the state by publication and nothing more isa 
reasonable substitute for personal service, the Illinois dicta are to the effect that 
something more than publication alone is necessary’? but no case seems to have held 
publication invalid except where a better method was available,” and there is authority 
holding it within the bounds of reasonableness.” As to residents outside of the boun- 
daries of the state, the dictum of McDonald v. Mabee* is that service by publication is 
not reasonable.?3 But inasmuch as the circumstances and nature of the case must 

™ Crall v. Poso Irrigation District, 87 Cal. 140, 26 Pac. 797 (1890). 

™ 274 U.S. 123 (1926). 

13 “Resident” is herein used to denote a person domiciled within the state. 

4 Nelson v. C. B. & Q. R.R. Co., 225 Ill. 197, 80 N.E. 109 (1907). 

1S Sturgis v. Fay, 16 Ind. 429 (1861); 24 Ky. L.J. 345 (1936); but see Raher v. Raher, 150 
Towa 511, 129 N.W. 494 (1890). 

%6 Bardwell v. Collins, 44 Minn. 97, 46 N.W. 315 (1890). 

17 Bickerdike v. Allen, 157 Ill. 95, 41 N.E. 740 (1895). 

18 McDonald v. Mabee, 243 U.S. go (1917). 

19 Nelson v. C. B. & Q. R.R. Co., 225 Ill. 197, 80 N.E. 109 (1907); Bickerdike v. Allen, 


157 Ill. 95, 41 N.E. 740 (1895). But these cases are often cited for the proposition that pub- 
lication alone is reasonable. 


» Bardwell v. Collins, 44 Minn. 97, 46 N.W. 315 (1890). 


2t Roberts v. Roberts, 135 Minn. 397, 161 N.W. 148 (1917); Martin v. Burns, Walker & 
Co., 80 Tex. 676, 16 S.W. 1072 (1891). 

* 243 U.S. go (1917). 

23 The case of De La Montanya v. De La Montanya, 112 Cal. 101, 44 Pac. 345 (1896) did not 


hold such publication unreasonable but held that personal jurisdiction does not extend beyond 
the limits of the state, a minority view. 
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be considered,*4 including the fact that special diligence is said to be required of tax- 
payers,’ publication as to absent residents should be held to be reasonably calculated 
to give notice. But though necessary and reasonable, the court in the instant case 
seemed to feel that one notice where no definite time was set for the hearing was a 
failure to provide the best available method of notifying the taxpayer.** This position 
seems sound because the legislature could have set a specific date for the return day 
or at least have limited it to a more definite time, instead of requiring a taxpayer to 
watch for one notice over a period of as high as five months, a task especially burden- 
some to those whose residence is within all six taxing districts and who would thus be 
obliged to watch for six notices. While it is not clear whether the court would uphold 
the statute were it redrafted in line with the foregoing analysis or whether it had fur- 
ther objections (lack of justiciability and reasonable classification) which the con- 
curring opinion raised, it would seem that a redrafted statute should be upheld as to 
residents. 


Trade Regulation—Invalidity of Unfair Practices Act for Uncertainty—{Nebraska]. 
—An injunction was issued against a grocer who had advertised and sold coffee at a 
price below the “‘cost price” to him within thirty days prior to the sale to restrain further 
violation of the Nebraska Unfair Practices Act, section 3" of which provides that it is 
unlawful “‘to sell, offer for sale or advertise for sale” below cost “where the effect of 
such sale below cost . . . may lessen, injure, destroy, hinder or suppress the competi- 
tion of competitors.” ‘Cost’ for a retailer is the invoice cost within thirty days of the 
sale or replacement cost, whichever is lower, plus a markup not less than the “mini- 
mum cost of distribution by the most efficient retailer,” prima facie evidence of which 
is a six per cent markup.? The defendant pleaded that the statute was void for un- 
certainty and that it violated the due process clauses of the federal and state constitu- 
tions. Held, judgment reversed and proceedings dismissed without determination of 
the constitutionality of the statute. Since the statute contained no definition of 
criminal intent or guilty knowledge, the ordinary person would not know beforehand 
what course it was lawful to pursue. The statute is not sufficiently clear to sustain 
either criminal prosecution or civil proceedings. State ex rel. English v. Ruback.3 

Statutory provisions against sales below cost, similar to the statute construed in 

* Town of Hinckley v. Kettle River R. Co., 70 Minn. 105, 110, 72 N.W. 835, 836 (1897); 
Davidson v. New Orleans, 96 U.S. 97, 104 (1877). 

*s North Laramie Land Co. v. Hoffman, 268 U.S. 276, 283 (1925). 

% “Tf the statute fixed the first day of a definite term of court, or if the levies were required 
to be on file with the clerk by a fixed date, the taxpayer would have some definite information 
from which the date of hearing could be ascertained.” Griffin v. Cook County, 369 Ill. 380, 
392, 16 N.E. (2d) 906, 912 (1938). 

* Neb. L. 1937, c. 137, § 3- 

* Actual cost of doing business is defined as the percentage which overhead expenses were 
to total volume of sales for the year immediately preceding the violation. It must include 
“without limitation the following items of expense: Labor (including salaries of executives and 
officers), rent, interest on borrowed capital, depreciation, selling cost, maintenance of equip- 
ment, buildings and fixtures, transportation and delivery cost, light, heat, power and water, 
credit losses, all types of licenses, taxes, insurance and advertising.” Ibid. 

3 281 N.W. 607 (Neb. 1938). 
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the instant case, supplement legislation‘ aimed at price cutting practices which many 
business men consider unfair and destructive competition. The chief constitutional 
hurdle faced by these rather recent statutes prohibiting sales below cost is the objec- 
tion that they are attempts to fix minimum prices in businesses not affected with a 
public interest. Proponents of such legislation offer two answers to the objection: 
(1) these are not price fixing statutes. Their purpose is to limit destructive price 
cutting, a practice the legislatures believe to be economically wasteful and harmful 
to free competition; (2) since the case of Nebbia v. New York,‘ the view of what consti- 
tutes public interest has been enlarged. If a necessity to regulate an evil exists and the 
legislation enacted has a reasonable relation to the accomplishment of the ends 
properly sought, such legislation will be sustained. Business, to be affected with a 
public interest, does not have to possess all the quasi-public characteristics of the 
public utilities. 

The objection is further made that the definitions of cost in these statutes are so 
vague that the statutes are unenforceable,’ even granting that the ends sought are 
justifiable. It is a great burden on business men to make them guess what system of 
accounting will be acceptable to the courts.* The possibilities of excessive and tedious 
litigation® and the danger of threats of litigation by competitors are to be noted in 
considering the wisdom of any statute which requires business men to base their 
ordinary trading activities upon an accurate determination of their actual total cost 
of doing business.** The requirement of an intent to injure competitors may remove 
some of the objections to the indefiniteness of these provisions," but there is still the 
possibility of subjecting an innocent man to vexatious litigation to prove that his 
sales were not below cost. 

4 The other statutory measures are: (1) exception of resale price maintenance contracts 
from the anti-trust laws. These are generally called Fair Trade laws. See Grether, Experience 
in California with Fair Trade Legislation Restricting Price Cutting, 24 Calif. L. Rev. 640 
(1936); Elliott, Fair Trade and Resale Price Maintenance, 10 So. Cal. L. Rev. 1 (1936); 
C. C. H. Trade Regulation Service { 2808 et seg. collects the statutes. (2) The Unfair Trade 
Practices acts, in which the sales below cost provisions are frequently included, prohibit price 
discriminations between localities and persons. See Cupp, The Unfair Practices Act, 10 So. 
Cal. L. Rev. 18 (1936); Grether, op. cit. supra, at 645; note in 32 Ill. L. Rev. 816 (1938); for 
statutes see C. C. H. Trade Regulation Service { 2310 ef seg. See also a symposium on Price 
Discrimination and Price Cutting, 4 Law and Contemp. Prob. 271-419 (1937). On unfair 
competition generally, see a Symposium on the Law of Unfair Competition, 21 Iowa L. Rev. 
175-454 (1936). 

5 Balzer v. Caler, 74 P. (2d) 839 (Cal. App. 1937) noted 5 Univ. Chi. L. Rev. 524 (1938); 
Commonwealth of Pennsylvania v. Hodin, C.C.H. Trade Regulation Service { 25177 (Pa., 
Luzerne County 1938); State of New Jersey v. Packard-Bamberger & Co., Inc., C. C. H. Trade 
Regulation Service { 25164 (N.J. Dist. Ct. 1938). 

€ a91 U.S. 502 (1933). 

7 See 5 Univ. Chi. L. Rev. 524 (1938). 

® See Hamilton, Cost as a Standard for Price, 4 Law and Contemp. Prob. 321 (1937). 

’ Consider the complicated records involved in litigation concerning public utilities rates. 

1° Speaking of the Robinson-Patman Act one writer suggests that “Trial is to proceed by 
the ordeal of cost accountancy,” Hamilton, op. cit. supra note 8, at 323. 

™ People v. Kahn, 19 Cal. App. (2d) 758, 767, 60 P. (2d) 596, 600 (1936); but see Balzer 
v. Caler, 74 P. (2d) 839 (Cal. App. 1937). 
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In requiring intent to injure competitors as part of the offense, the sales below cost 
statutes may be classified according to their language into four groups: (1) prohibition 
of sales below cost “for the purpose of injuring competitors and destroying competi- 
tion” or “with the intent to” injure competition;” (2) prohibition of sales below cost 
“with the intent or effect of injuring a competitor”;'3 (3) prohibition of sales below 
cost “where the effect of such sale below cost may lessen, injure, prevent or destroy 
competition of competitors” ;*4 (4) flat prohibitions of sales below cost.'s 

Statutes of the first type have been held constitutional in state supreme courts. 
In California, whose statute has been the pattern for most of the states which have 
this type of legislation, an intermediate court believed the act to be unconstitutional 
despite its requirement of intent because it viewed the act as.an attempt to fix a 
minimum price in a business not effected with a public interest. The California 
supreme court, however, upheld the constitutionality of the act.17 The Tennessee 
supreme court held an act of the second type requiring intent or effect “of injuring 
competitors” constitutional as legislation aimed at the prevention of fraud and not 
an attempt to fix prices.** In New Jersey’? and Pennsylvania** intermediate courts 
have decided that flat prohibitions of sales below cost are attempts to regulate prices 
in private business and are violative of due process. 

Statutes of the third type, enacted by Oregon and Nebraska, fall somewhere be- 
tween the flat prohibitions of the New Jersey law and the “intent or effect” provision 
of the Tennessee act. The language ‘“‘where the effect may be to lessen competition of 
competitors” is quite similar to that used in the Robinson-Patman Act prohibiting 
unfairly discriminatory prices.?* 

The legislature has the power to preserve competitive conditions and prevent 
monopoly. If the lawmakers think that selling below cost has a destructive effect 
on healthy competition, they may legislate against such practices. Sales below cost, 
even where “‘cost” includes overhead, might be flatly forbidden” were it not for the 


” Arkansas, California, Colorado, Kentucky, Maryland, Massachusetts, Michigan, 
Minnesota, Montana, South Carolina, Wyoming. Statutes collected in C.C.H. Trade Regu- 
lation Service {J 2310 et seq. 

3 Arizona, Tennessee, Utah, Virginia, ibid. 

™ Nebraska, Oregon, ibid. 18 New Jersey, Pennsylvania, ibid. 

6 Balzer v. Caler, 74 P. (2d) 839 (Cal. App. 1937). 

17 Wholesale Tobacco Dealers Bureau of So. Calif., Inc. v. Nat’l Candy and Tobacco Co., 
82 P. (2d) 3 (Cal. 1938); see also State of Wyoming v. Langley, 84 P. (2d) 767 (Wyo., 1938). 

** Rust v. Griggs, 172 Tenn. 565, 113 S.W. (2d) 733 (1938). In that case, however, the de- 
fendant had admitted having the intent to divert trade to the detriment of his competitor. 
Whether a defendant who had no such intent but whose sales below cost had that effect would 
be guilty was not actually decided. 

*» Commonwealth of Pennsylvania v. Hodin, C.C.H. Trade Regulation Service { 25177 
(Pa., Luzerne County 1938). 

2° New Jersey v. Packard-Bamberger & Co., Inc., C.C.H. Trade Regulation Service 
{ 25164 (N.J. Dist. Ct., 1938). 

* As to the possible construction of the act, see McLaughlin, The Courts and the Robinson- 
Patman Act: Possibilities of Strict Construction, 4 Law and Contemp. Prob. 410 (1937). 

™ The sales below cost statutes generally exempt such sales in situations which tradesman 
think of as legitimate, for example, clearance sales or sales of perishables to prevent loss or 
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difficulty encountered by virtue of the intrinsic indefiniteness of any provision in- 
volving computations of actual costs of doing business. Where intent is not a require- 
ment and overhead cost calculations enter into the definition of the offense, the rule 
that a criminal statute should be “sufficiently explicit to inform those who are subject 
to it what conduct on their part will render them liable to its penalties,’”’*3 applies, as 
in the instant case. If in quest of definiteness the legislators use invoice price plus a 
fixed percentage markup as a criterion of “cost,” such legislation will be properly 
branded as an attempt to fix minimum prices in business not affected with a public 
interest. A statute flatly prohibiting sales below invoice price, an easily ascertainable 
item, would be so definite as to escape the attack on the statutes requiring calculation 
of overhead, and would be much easier to enforce than the statutes including intent 
as an ingredient of the offense.*4 Such a statute would provide some kind of floor for 
the market, although having the disadvantage of excluding many price cutters from 
its operation. 

The fact that those statutes which involve operating cost calculations and the 
proof of bad intent have been held constitutional does not close the question of their 
economic desirability.*s This type of legislation has been fostered principally by trade 
groups, such as associations of druggists or grocers, and manufacturers who fear the 
inroads of larger distributors.* Insofar as these laws protect merchants from stiff 
competition made possible by economy of operation in the larger units, they are of 
questionable desirability; insofar as they protect from price competition having no 
relation to greater efficiency of the large scale operator, they are a proper exercise of 
the police power. 


Trusts—Charitable Trust—Invalidity for Uncertainty—{North Carolina].—The 
testator gave $10,000 to his executors “to be held in trust and paid out and appropri- 
ated by them within twenty years after my death . . . to such corporations or associa- 


sales of damaged goods where notice is given to the public, sales by court officers and sales 
made to meet the legal prices of a competitor. 

23 Connally v. General Construction Co., 269 U.S. 385, 391 (1925). 

24 Grether, op. cit. supra note 4, at 687, mentions the difficulties in proving intent. 

2s “The use of ‘loss leaders’ for the purpose of injuring a competitor has been condemned 
by many economists. It has been urged that their use is injurious to the consumer in that the 
losses so sustained will either have to be made up by higher prices charged on other com- 
modities, or by the enforcing of various economies, such as the lowering of wages, discharge 
of employees, lowering of rents, depressing the wholesale prices, etc. It has many times been 
urged that such practices are destructive of competition and tend to create monopolies. . .. 
These arguments are mentioned not because we necessarily believe that they are sound, but to 
demonstrate that the practice condemned by this statute, according to the views held by a large 
portion of the body politic, tends toward the stifling of free and open competition, the crea- 
tion of monopolies and is injurious to the consuming public.” Wholesale Tobacco Dealers 
Bureau of So. Calif., Inc. v. Nat’l Candy and Tobacco Co., 82 P. (2d) 3, 13 (Cal. 1938). See 
also note in 32 Ill. L. Rev. 816, 847 (1938). 

* See Burns, The Anti-Trust Laws and the Regulation of Price Competition, 4 Law and 
Contemp. Prob. 301, 319-20 (1937); McLaughlin of. cit. supra note 21, at 413; Grether, The 
Distributive Trades and Control of Price Competition, 4 Law and Contemp. Prob. 375, 
390-91 (1937). 
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tions of individuals as in their judgment best promote the cause of preventing cruelty 
to animals in the vicinity of Asheville.” The residuary beneficiaries brought suit to 
invalidate the trust against the bank as executor and trustee under the will. Held, 
judgment for the plaintiffs. The trust is void for uncertainty and indefiniteness. 
Woodcock v. Wachovia Bank and Trust Co.? 

The following paragraph from the court’s opinion summarizes the rationale of the 
decision: 

It is apparent that the uncertainty and indefiniteness extend not only to the beneficiary, 
that is, “to such corporations or associations” as the executor may select, not only to the discre- 
tionary power conferred on the executors to select the beneficiary, but the indefiniteness and 
uncertainty extend to the ultimate purpose of the trust, to “promote the causes of preventing 
cruelty to animals.”’ 


North Carolina passed an amendment to the statute of charities‘ in 1925 stating 
that no trust for charitable purposes should be invalid for indefiniteness and un- 
certainty of the beneficiary, or because discretionary power is conferred upon trustees 
to select the beneficiary or in carrying out the purposes of the trust. This section, it is 
admitted by the court, cures part of the indefiniteness and uncertainty found in 
the will. 

Reduced to its legal effect, after the application of the statute, the holding of the 
principal case may be stated as follows: The charitable trust set up by the clause, 
“to executors in trust for XS for the prevention of cruelty to animals,” is void for un- 
certainty and indefiniteness. 

The opposite result is more consonant with the law of other jurisdictions.’ Prece- 
dents in North Carolina did not stand in the court’s path. Since courts say that they 
are wont to favor charitable trusts wherever possible’ the decision seems very narrow, 
as at least three separate grounds were available to the court by which it could have 
upheld the bequest. 


* North Carolina does not recognize the cy pres power, 2 Bogert, Trusts and Trustees 
§ 433 (1935). It is improbable that this power would have influenced the decision in this case, 
although it might have diverted the funds to a different purpose. 

* 199 S.E. 20 (N.C. 1938). 3 Id. at 24. 

4“No gift, grant, bequest, or devise, whether in trust or otherwise, to religious, educational, 
charitable or benevolent uses... shall be invalid by reason of any indefiniteness or uncer- 
tainty of the object or the beneficiaries of such trust, or because said instrument confers upon 
the trustee or trustees discretionary powers in the selection and designation of the objects or 
beneficiaries of such trust or in carrying out the purposes thereof . . .” North Carolina Code 
1935, § 40358. 

5“To X” has been substituted for the clause in the will giving the executors as trustees 
discretionary powers. The statute seems to have cured the indefiniteness resulting from this 
grant of power. The substitution is made to show more forcibly the issue that was before the 
court and the meaning of its decision. 

* Collier v. Lindley, 203 Cal. 641, 266 Pac. 526 (1928); Im re DeMars’ Estate, 20 Cal. Ap. 
(2d) 514, 67 P. (2d) 374 (1937); Goode’s Adm’r v. Goode, 238 Ky. 620, 38 S.W. (2d) 691 
(1931); Stevens v. Smith, 134 Me. 175, 183 Atl. 344 (1936); Moore v. Downham, 166 Va. 77, 
184 S.E. 199 (1936); Lord v. Miller, 277 Mass. 276, 178 N.E. 649 (1931); Gossett v. Swinney, 
53 F. (ad) 772 (C.C.A. 8th 1931). 

7 2 Bogert, op. cit. supra note 1, at § 361; Perry, Trusts and Trustees § 689 (6th ed. 1911); 
Gossett v. Swinney, 53 F. (2d) 772 (C.C.A. 8th 1931). 
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First, the court might have worked out a subtrust relationship between the execu- 
tors, as trustees, and the donee as subtrustee; or it might have shown that a trustee 
might employ a corporation or association as an agent in carrying out the purposes 
of the trust. Lastly, the powers of the court of chancery to instruct the trustee to work 
out the details of the administration of the charitable trust might have been recalled. 

The subtrust theory although never used to any great extent by the courts,® has 
been discussed fully by Mr. Bogert. There are really two trusts; the beneficiary of 
the main trust is the corporation or association, which holds the bequest in trust for 
the ultimate beneficiaries, the members of the community, which are those of signifi- 
cance. As formal words are never necessary to raise a trust, merely a show of intention 
to do so,* this explanation would not have been difficult in this case. 

It is well settled that the failure to name any trustee for the charitable trust will 
not prevent the trust from arising, if the other requisite acts of creation have been 
performed. Courts regard the expression of a charitable trust intent and the indica- 
tion of a class of beneficiaries as the important factors. The court can supply a trus- 
tee. The important matter is that the benefits of the property in question should go 
to some named social purpose.” 

In the creation of trusts of this type the settlor often designates a society or cor- 
poration as agent of the trust.” As such, it carries out the charitable purpose. Courts 
throughout the United States seem to have had little or no trouble with this arrange- 
ment. 

The other ground that the court might have used is the power of the courts of 
equity to administer charitable trusts when the settlor has failed to designate his own 
plan.'3 The court could have required the trustee to make a contract with the donee 
to carry out the purpose of the trust. This power is recognized in North Carolina: 
“The absence of detailed provisions does not make it [the trust] indefinite, but most 
wisely leaves the development of the idea to the trustee, subject always to the super- 
vision of the court whenever it may be invoked to require the trustee to conform to 
the general intentions of the bequest.”*4 In North Carolina, as in all common-law 
jurisdictions, charitable trusts are under the surveillance of the Attorney-General, 
who is charged with seeing that the funds are applied to the proper purposes. 

® See Burnet v. Wells, 289 U.S. 760 (1933); Jn re Bell’s Estate, 141 Misc. 720, 253 N.Y. 
Supp. 118 (1931). 

9 2 Bogert, op. cit. supra note 1, at §§ 399, 413, 362 at page 1095. 

%° Todd v. Citizen’s Gas Co., 46 F. (2d) 855 (C.C.A. 7th 1931); In re Bell’s Estate, 141 
Misc. 720, 253 N.Y. Supp. 118 (1931); 2 Bogert, op. cit. supra note 1, at § 324; Perry, op. cit. 
supra note 7, at § 709. 

™ 2 Bogert, op. cit. supra note 1, at § 328 and footnotes 21 and 22; Rest., Trusts, § 388 
(1935). 

™ In re Somerville’s Estate, 12 Cal. App. (2d) 430, 55 P. (2d) 597 (1936); Im re Tiffany’s 
Estate, 285 N.Y. Supp. 971 (1936); Jn re Dazian’s Estate, 3 N.Y. S. (2d) 742 (1938); Whitsett 
v. Clapp, 200 N.C. 647, 158 S.E. 183 (1931). 

3 2 Bogert, op. cit. supra note 1, at § 397; Rest., Trusts § 381 (1935). 

™ Wachovia Bank and Trust Co. v. Ogburn, 181 N.C. 324, 107 S.E. 238 (1921). Note that 
this case came before the amendment to the statute in 1925. 

*s North Carolina Code 1935, § 4033 ff. 
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Several famous definitions of what constitutes a charitable purpose upon which a 
charitable trust may be founded have been framed.” The one most reflective of the 
attitude of modern courts is that of the Restatement of the Law of Trusts,”’ according 
to which any purpose beneficial to the interests of the community is charitable.” It 
is well recognized that the prevention of cruelty to animals is socially beneficial." 

Charitable, or public, trusts are frequently said to be the favorites of the courts. In 
states where the courts have been unable to reach this point of view, remedial statutes 
have been passed.*® North Carolina has such a statute.” 

The history of charitable trusts in that state both before and since the amendment 
to the charities act in 1925 may be best summed up by a statement from the principal 
case: “This court has considered the subject many times, and it is not always easy 
to draw the distinction between trusts held void for uncertainty and those sustained 
and held capable of enforcement.”** The first reported case was decided in 1816; the 
purpose, to emancipate three named slaves, caused the trust to be held void as against 
public policy and not charitable.*s 

During the succeeding century the judges tended to be conservative in their deter- 
mination of the validity of charitable trusts for various purposes;*4 but by 1920 a 
liberal tendency was appearing when the supreme court upheld a trust to “conserve, 
protect, and beautify” a tract of land and “to erect an auditorium thereon.”*s Never- 
theless, in 1924, immediately preceding the passage of the liberalizing amendment, the 
court invalidated a trust giving the trustee the power to invest funds “in such worthy 
objects of charity as he shall determine as being in accord with my wishes and tastes 
in that direction when living.”* It does not seem that this case was momentous 
enough to cause the act to be passed; but nevertheless, it is a case that probably would 
have been decided differently had the act been in force at the time. 

In the cases since 1925 the courts have applied the act with varying results, but 

6 F.g., Lord MacNaghten in Commissioners for Special Purposes of Income Tax v. 


Pemsel [1891] A.C. 531, 581; Justice Gray in Jackson v. Phillips, 14 Allen (Mass.) 539, 556 
(1867). 


17 2 Rest., Trusts § 1141 note b (1935). 
*8 See 23 Va. L. Rev. 439 (1935) for a complete discussion of charitable purposes. 


7” Shannon v. Eno, 120 Conn. 77, 179 Atl. 479 (1935); Minns v. Billings, 183 Mass. 186, 
66 N.E. 593 (1903). 


2° Especially in Connecticut, Virginia, Kentucky, and North Carolina. 

* North Carolina Code 1935, § 4035(a); note 4 supra. 

* Woodcock v. Wachovia Bank and Trust Co., 199 S.E. 20, 22 (N.C. 1938). 

*3 Haywood v. Craven, 4 N.C. 360 (1816). 

*4 Trusts valid: Griffin v. Graham, 8 N.C. 96 (1820); Keith v. Scales, 124 N.C. 497, 32 
S.E. 809 (1899); Wachovia Bank and Trust Co. v. Ogburn, 181 N.C. 324, 107 S.E. 238 (1921). 

Trusts invalid for uncertainty: Holland v. Peck, 37 N.C. 255 (1842); Weaver v. Kirby, 
186 N.C. 387, 119 S.E. 564 (1923). 

*s Wachovia Bank and Trust Co. v. Ogburn, 181 N.C. 324, 107 S.E. 238 (1921). 

*% Thomas v. Clay, 187 N.C. 778, 122 S.E. 852 (1924). 
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for the most part the trusts have been upheld.*” The height of the liberalizing tend- 
ency was reached when a trust “to keep up preaching in weak churches” was sus- 
tained.** 

A recent Connecticut case, Mitchell v. Reeves, should be compared with the 
principal case in order to indicate the liberal attitude of other courts. A Connecticut 
statute states that a settlor need not designate the particular charitable purpose for 
which property is to be used if he gives that power to the trustee.%* A testator left 
part of his estate to trustees who at their discretion were allowed to pay any amounts 
they chose “to corporations, organizations, societies, institutions, and trusts located 
or operating in the city of New London, which are devoted exclusively to religious, 
scientific, charitable, literary, historical, or educational purposes.” The trust was 
declared not to be void for uncertainty. 

In view of the general attitude toward charitable trusts and the legislative policy 
evident in the statute, the North Carolina court could easily have avoided a construc- 
tion of the act that defeated the testator’s intention. 


27 Benevolent Society v. Orrell, 195 N.C. 405, 142 S.E. 493 (1928); Hass v. Hass, 195 N.C. 
734, 143 S.E. 541 (1928); Whitsett v. Clapp, 200 N.C. 647, 158 S.E. 183 (1931). 

But see Dry Forces v. Wilkins, 211 N.C. 560, 191 S.E. 8 (1937), where a charitable bequest 
to an unformed corporation was held invalid, the court refusing to go beyond the wording of 
the statute to raise a trust. 

8 Whitsett v. Clapp, 200 N.C. 647, 158 S.E. 183 (1931). 

*9 123 Conn. 549, 196 Atl. 785 (1938). 

3° “No donor or testator shall be required to designate in such will, deed or other instru- 
ment the particular charitable purpose or class of purposes for which such property shall be 
used or such income applied. Any such gift, devise or bequest shall be valid and operative, 
provided the donor or testator shall give to the trustee or trustees thereof or to any other per- 
son or persons, the power to select, from time to time and in such manner as such donor or 
testator may direct, the charitable purpose or purposes to which such property or the in- 
come thereof shall be applied; and no such gift, devise or bequest, accompanied by such power 
of selection, shall be void by reason of uncertainty.” Conn. G.S. 1930, § 4825. 
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May’s Criminal Law. By Kenneth C. Sears and Henry Weihofen. Fourth Edition. 

Boston: Little, Brown & Co., 1938. Pp. lvi, 438. $3.75. 

More than twenty years ago as a student in law school, I first read May’s Criminal 
Low, then in its third edition, published in 1905. John Wilder May’s work was one 
of the few textbooks retained for use after admission to practice. Clear and concise, 
it was often useful for reference. 

The fourth edition is entitled in the original author’s name, but the vital spirit is 
that of the revisers. The classification of offenses is that employed by the original 
author, inspired no doubt by the fourth book of Blackstone. Around this framework, 
Professor Kenneth C. Sears of the University of Chicago and Professor Henry Wei- 
hofen of the University of Colorado have written a complete new work and have 
written it well. Their language is accurate and interesting. 

The aim stated in the preface, “to have a suitable expression of the current law,” 
has been substantially attained. In the process of streamlining, most of the text of the 
third edition has been eliminated. Many of the old citations have been dropped, and 
many comparatively recent decisions are cited to support statements, which could 
not have been made in 1905. A valuable addition to the citations consists in numerous 
references to articles in law reviews and other periodicals. 

Discussion of the rules applicable to arrest for crime, bail, jurisdiction, venue, inter- 
state rendition and criminal procedure has been eliminated, and the space thus gained 
is devoted to such matters as entrapment, immunity to accomplices in consideration 
of testimony and other aid to the prosecution, mental capacity for crime, irresistible 
impulse, vicarious responsibility of management and stockholders for crimes com- 
mitted through the instrumentality of a corporation, and other points as to which the 
law was vague or undeveloped thirty years ago or since has been more or less modified. 
On some of these points there had been few decisions prior to 1905. 

The application in hundreds of decisions of principles developed in an age of 
animal transportation to responsibility for death or injury caused by the operation of 
an automobile has expanded the doctrines of criminal negligence and resulted in dis- 
tinctions unknown when automobiles were slow and few. This process has generated 
conflicting decisions on points seldom, if ever, discussed prior to publication of the last 
previous edition. Drunken drivers had not yet given rise to social problems. 

Judicial solution of new problems in decisions on differing states of fact has resulted 
in new principles, not unaffected by recent legislation, which are easy to state but 
difficult to apply. The conflicting views are noted. It is unusual to find in so short a 
book such thoughtful discussion of conflicting judicial statements. 

An effort is made to differentiate between attempts, assaults with intent, solicita- 
tions and preparations to commit crime. This task is most difficult, because different 
courts have given different answers to questions precisely similar. After all, if an as- 
sault is an attempt coupled with apparent ability to succeed, how can a rational dis- 
tinction be made between an attempt to commit robbery and an assault with intent 
to commit robbery? 


337 





338 THE UNIVERSITY OF CHICAGO LAW REVIEW 


Less space is devoted to discussion of such common law offenses as blasphemy, 
simony, apostasy, duelling, embracery, heresy, piracy and other matters of more 
interest to the antiquary than to the practicing lawyer. 

Due attention is given to offenses of new statutory regulations of a federal govern- 
ment constantly enlarging its power by expanding the definition of the commerce 
clause. Thus, discussion of the Mann Act has its place in the text, which was written 
just too late to warrant discussion of offenses under the National Prohibition Act and 
just too soon for authoritative exposition of offenses denounced by the National Labor 
Relations Act. When the fifth edition is published, will Senator Wagner be a prophet as 
forgotten as Volstead now is? 

Such terms of the social scientists as “anti-social” and “social injury” have found 
their way into this commentary. Due recognition is given throughout the work to a 
fact which the authors well state: “Courts have shown at times a large capacity to 
ignore the wording of statutes.” The revisers recognize, though not in such pointed 
language, that some courts sometimes show some capacity to ignore the language of 
their own decisions. 

This book should be of more interest to students of the present than any previous 
edition was to students of the past, because in the process of putting new wine into 
an old bottle, language has been employed which is always interesting and at times 
fascinating. Its accuracy should make it of value to the practicing attorney. 


GRENVILLE BEARDSLEY* 


Moore’s Federal Practice under the New Federal Rules. By James William Moore 
and Joseph Friedman. Albany: Matthew Bender & Co., 1938. 3 vols. Pp. Lxxxiv, 
827, 666, 1017. $25.00. 

This timely treatise on federal practice by authors of undoubted scholarship and 
demonstrated knowledge of the subject should make an instant appeal to those of the 
legal profession throughout the country who have occasion to appear in the federal 
courts. To them it will be an almost indispensable tool for unfolding the purpose and 
working of the new Federal Rules of Civil Procedure, and of showing how the Rules fit 
into an entire scheme, a considerable part of which is regulated by Acts of Congress. 
It should likewise be of profound interest to all lawyers and persons who have at heart 
progress and greater efficiency in the administration of the courts, as these Rules and 
their exposition may have a far reaching effect upon the practice in the courts of the 
various states. Local prejudices against federalizing state practice will inevitably dis- 
appear if the federal system demonstrates its superiority. That demonstration will de- 
pend on interpretations placed upon the Rules, and early interpretations may shape 
their ultimate direction and success. The publication of such a comprehensive and 
scholarly treatise so soon after the promulgation of the Rules has required a broad 
grasp of the problems of procedure in general as well as of federal procedure, a close 
association with the work of the drafting committee as it progressed, laying founda- 
tions of the book while the Rules were in the making, and a rare ability to keep a broad 
field of knowledge in perspective, organizing and expressing it clearly under a gruelling 
concentration. 

Following an introduction dealing with background, scope and general summary, 
the work is divided into eleven parts giving specific treatment to each of the eighty- 

* Member of the Illinois Bar. 









ida- 


ary, 
hty- 








BOOK REVIEWS 339 


six Rules, showing their interrelation and relation to the federal statutes. This is fol- 
lowed by a supplementary part dealing with jurisdiction of and venue in the federal 
district courts, removal, and of jurisdiction of circuit courts of appeal, the Court of 
Appeals of the District of Columbia, and of the Supreme Court. An appendix of two 
hundred pages contains illustrative forms, Supreme Court rules upon details not 
covered in the Rules of Civil Procedure, the April 1937 draft of the Advisory Com- 
mittee, a bibliography, tables of equity rules, tables of statutes, and a table of selected 
cases. An adequate index of two hundred and twenty-five pages concludes the treatise. 

The mechanical features are excellent. Each part is divided into chapters, a chap- 
ter being devoted to each rule. The topical headings under each rule carry the section 
number of the rule and also serial decimal numbers to indicate the progressive sub- 
ordinate treatment. The upper margin on each page indicates the topic there dis- 
cussed and its appropriate serial and section number, facilitating easy identification of 
cross-references. The footnotes are copious. Printing and paper leave nothing to be 
desired. A pocket is provided in each volume for cumulative supplements to keep the 
work up to date. 

A foreword describes the rules as clearly and concisely phrased. Clearness and con- 
ciseness are relative terms, their verity depending upon a common background of 
user and reader. The authors have done an excellent job in attempting to furnish that 
background. Their many citations and comprehensive discussions demonstrate their 
knowledge of former practices and current problems. They have the advantage of hav- 
ing been research assistants to the drafting committee, and of being familiar with the 
discussions while the rules were in their making. They have had an intimate associa- 
tion with Dean Charles E. Clark, the Reporter of the committee, know his views, and 
acknowledge their debt to him in terms which show that his views are their views. 
But even with a common background those views may not be shared by all readers. 
Committees, particularly if they are composed of intellectual leaders, seldom agree 
upon all problems before them. The more they know, the sharper will be the divisions. 
Compromises upon language do not always mean compromises upon ideas. General 
terms, capable of several meanings, will shift the determination of the particular mean- 
ing to another body. Who can say what draftsmen, as a body, mean by such terms, 
even though he may have heard the debates? The more vocal committee members are 
not always the more resourceful. 

Rule 2, which is a foundation of the reform, adopts the “one form of action.” The 
importance of this concept is recognized by the authors. They have given it more at- 
tention than any other, and have returned to it time and again. The phrase is concise, 
but if the meaning is clear altogether too much space is devoted to its exposition. Be- 
cause it is not clear the space is justified. Everybody knows that it involves some sort 
of union of legal and equitable remedies, and the breaking down of ancient barriers 
between the forms of action, by the establishment of a single system of administration. 
The essential characteristics of that system have been the subject of controversy ever 
since 1848, when the first New York code of procedure announced there should be 
thenceforth “one form of civil action.” Just before the Advisory Committee started 
its labors, and in view of the problems they would confront, Dean Clark and Professor 
Moore, one of the authors of the work here reviewed, published an article giving their 
views of what it involved. They characterized as a “hangover doctrine,” belonging to 
* Clark and Moore, A New Federal Civil Procedure, 44 Yale L.J. 1291 (1935). 
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the horse and buggy days, any notion that the system called for separate dockets for 
law and equity cases, or for a type of pleading which identified or distinguished be- 
tween legal and equitable remedies. They insisted that the determination of the mode 
of trial, with or without a jury, was a post-pleading problem. In an answering article 
the reviewer pointed out that “merging” and “‘coalescing” involved considerably more 
than merely joining law and equity under one procedure; that though joining was 
desirable, jumbling together the things joined was not, since out of such a mixture it 
would be difficult, if not impossible, in any cases to determine whether a demand for 
jury trial should or should not be granted; and that juggling with the Constitution be- 
hind pleading smoke screens was too up to date to make an appeal to the reviewer. In 
these conflicting articles were presented the results of different political philosophies 
upon procedural problems. 

‘The Advisory Committee had the articles upon the one form of action before it. 
Dean Clark was its Reporter, in a position of advantage to obtain a clear expression 
as to whether the one form of action involved the “merger” and “coalescing”’ of law 
and equity, as distinct from a less intimate union which preserved their identities after 
the joinder. In the rules we find only the smile of the Sphynx. The one form of action 
is given us without comment or explanation. In the pleading sections are found some 
concessions to the jumbling idea, but there are indications that a weather eye was 
being kept upon the Congressional injunction that trial by jury should not be preju- 
diced in setting up the one form of action. The conservative members of the com- 
mittee succeeded in putting some brakes upon the modernistic views of procedure 
recently emanating from the Yale Law School. It is not surprising to find the text of 
the work under review advocating a complete adoption of the Clark-Moore-Yale con- 
cepts in interpreting the rules, releasing all brakes. They profess to see no brakes im- 
posed by the committee. They refer constantly to the union of law and equity as a 
“coalescing,” just as though there were no other term which could adequately express 
the true concept of the one form of action. 

Although their references are not complete, the authors have called attention to 
the conflict of views as to the meaning and scope of a “cause of action,”’ and have sug- 
gested that the draftsmen of the Rules avoided the difficulties involved in defining or 
describing it by adopting as a substitute the word “claim” where it might be cus- 
tomary to use “cause of action.” Despite the tacit assumption that the word “‘claim” 
has a clear meaning and scope, the authors devote considerable space to stressing the 
importance of giving it that meaning of “cause of action” which was invented by 
Dean Clark, i.e., that a “cause of action” is co-extensive with a “transaction,” and 
may embody any closely connected series of events, though they give rise to different 
theories of relief, or different reliefs. The extent of the boundary is fixed by a sound 
notion of administrative expediency, and may vary in each case. This urge for 
pragmatism in dealing with the “claim” or “cause of action,” for they are treated as 
the same thing, is appealing, but it is elusive because of so many differing opinions as 
to what is practical and efficient. The keen perception of the authors has discerned 
that by using the word “claim” the rules have not avoided the difficulties involved 
in the concept of a cause of action. They contend for a realistic treatment of the word 
“claim,” and they find it in the elastic cause of action sired by Dean Clark. If adopted, 
there will be no difficult problems of joinder. If the trial court, or the counsel who 


2 McCaskill, The Elusive Cause of Action, 4 Univ. Chi. L. Rev. 281 (1937). 
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guide it, have the proper concept of pragmatism, the “claim” may be made to stretch 
around any statute or rule. This carry over of a political philosophy into the realm 
of judicial administration is refreshing and may give one an up-to-date feeling, but the 
reader is warned that there are other concepts of realism which may keep him more 
closely anchored to earth. 

The authors have dealt with venue and jurisdiction problems with understanding 
and skill. The enlargement of the possible scope of a single litigation through liberal 
Rules on joinder of claims, parties, counterclaims, third party practice, intervention 
and interpleader creates intricate problems in a court whose jurisdiction depends upon 
amounts involved and residence of the parties. The authors show an intimate knowl- 
edge of the relation of ancillary jurisdiction to these problems, and have probed its 
various possibilities. Their suggestions are well worth considering even if they appear 
somewhat elastic at times. 

It is the prerogative of authors of a treatise to emphasize their own views. Professor 
Moore and Mr. Friedman have done this throughout with consummate skill. It in no 
way detracts from the value of their work that others may not agree with some of their 
conclusions. The reviewer has no hesitation in commending this as one of the outstand- 
ing legal tools published in recent years. 

O. L. McCasxr1* 


The Spirit of the Legal Profession. By Robert N. Wilkin. New Haven: Yale Uni- 
versity Press, 1938. Pp. viii, 178. $2.50. 
Professor Wilkin’s little volume, The Spirit of the Legal Profession, is the story of 
the origin and achievements of the legal profession from ancient Greece and Rome, 
through the struggles against English monarchical despotism, through the American 


Colonial period, to the present time. While in times past there may have been doubts 
as to whether civilization rested so completely upon the efforts of our profession, it is 
pleasing to read the records as disclosed by this scholarly gentleman. After reading it, 
of one thing, we are certain—the past is secure. We may as a body have been too 
modest to assert it, but it is an established fact, covered by both general and special 
findings. In proof thereof let it be recorded that we curbed the crown, subdued the 
lords, supplanted the clergy in judicial matters, and by examp!e and teachings pointed 
the way for other great professions such as the medical, the professorial, and the 
engineers. Moreover, it is untrue that the motives of union labor ever prompted us. 
We have ever been, and still are, an uplift group. This is the teaching of this volume. 

The book deals with four subjects, first with the Romans where the pioneers grasped 
an unusual opportunity and saved for our inheritance the richest part of that ancient 
civilization. Also, it appears that the lawyers of that day would have been specialists 
in brief writing now, for he tells us that their arguments ranged “from philosophy to 
agriculture and from poetry to finance.” 

The second part deals with the growth of the spirit of the profession in England. 
The record, here, too, is satisfactory—in fact, excellent. They fought an uphill, but 
a winning fight. They may not have had much to do with the historic struggle at 
Runnymede but Magna Carta would have been but a “scrap of paper” if lawyers of 
the character and courage of Lord Coke and Chancellor Moore, e a/. had not seen to 
its enforcement. 


* Professor of Law, University of Illinois College of Law. 
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The profession took much punishment in the Tudor-Stuart period but the account 
of the controversy between Lord Coke and King James leaves us with breasts swelling 
with conscious pride. No profession which numbered such leaders as these need ever 
hang its head. We have a just right to be proud, even to boast a little. 

Of course, there were some who could not resist temptation in these times. The 
lust for profit and power proved too much for them and they bowed that wealth and 
social preferment might follow fawning. But on the whole, “We can justly point with 
pride” to the record of the legal profession made in England from the days of Henry 
VIII to George III. 

The third period deals with the Spirit in America. It was the legal profession that 
composed the Congress that adopted the Declaration of Independence; a lawyer 
wrote it. The same calling drafted and recommended the adoption of the Constitu- 
tion and its abler members wielded the pens and raised the voices that secured its 
adoption. And the author infers that it is the same profession which has since saved 
it on every occasion when it seemed to have a sinking spell. 

The author expresses the opinion that the embodiment of “the timely fruition of 
man’s legal evolution” is to be found in the federal judiciary and that under the Con- 
stitution and the federal courts “we are in bondage to the law in order that we may 
be free.” 

Comparisons of persons and of official personalities are odious and so we pass with- 
out comment the reference to state and federal judiciary and the asserted advantages, 
real and imaginary, of one over the other. Suffice it to say that the first three parts of 
the treatise deal with the profession when its activities were largely public in character 
and when compensation for legal opinions or services was not the goal of a lawyer’s 
activities. In fact, they devoted only a part of their time to the study of the law and 
less to services in court, where they appeared to help a deserving friend, or innocent 
parties without friends or money. Even so, it appears that the lawyer, the friend of 
the poor, the champion of the right, and the foe of the oppressor, at home or abroad, 
was not popular in the colonies. In several of them laws were passed which might, to a 
sensitive person, be called unfriendly. For example, in Rhode Island, legislation was 
enacted which disqualified lawyers from sitting as legislative officers, “their presence 
being found to be of ill consequence.” In New York the popular slogan in election 
campaigns was “No lawyer in the Assembly.” Nevertheless, the thicker skinned of the 
profession persevered, realizing that the great majority of the laymen knew not what 
they wanted nor what was best for them and that hostile legislation such as the above 
was enacted in ignorance and called for repeal. 

The fourth part deals with retrospect and prospect. While admitting that the 
lawyer of today is not the semi-public servant as of yore and his activities have been 
largely transferred to advising private parties in private matters, dealing with com- 
merce and the disposition of property, we have nevertheless accomplished much to 
be proud of. The three accomplishments he mentions are—better law schools, the 
American Bar Association, the Code of Judicial and Legal Ethics. The purpose of this 
review is not to agree or disagree with the author whose effort has been to record the 
accomplishments of the bar. Opposition to his views may well be left to doubting 
Thomases whose ability to criticize has been demonstrated on many occasions. 

No one can question the correctness of Professor Wilkins’ views when he calls at- 
tention to the distinguishing fact of the professional life of the modern lawyer, namely, 
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the devotion of full time to legal services and the compensation for such services which 
are so nearly absent in the beginnings. It was inevitable, it seems to the writer, that 
devoting full time to the profession necessitated attention to compensation; that com- 
pensation, even though inequitable and at times inadequate or excessive, is better 
than a system dependent on gifts or spoils. Yet, the commercial aspects of the lawyer’s 
activities lead to practices that are indefensible and to a lowering of professional 
ideals to the level of the commercial enterprises which are served. 

In the opinion of the undersigned, the seed of most of the trouble, however, lies not 
in compensation evils, but in the profession’s acceptance of too great loyalty to the 
client’s causes. An accepted rule of conduct, it seems, is to serve your client at all 
times and places in and out of court, allowing the client to determine the course which 
will best serve his cupidity, and let your adversary do the same for his client. Thus 
represented, neither side will get anything that he does not deserve. This philosophy 
is too complacent to stand the tests of experience. Such a code will permit an attorney 
to defend the action and conduct of a client which he would unhesitatingly refuse to 
practice himself or to tolerate among his intimate friends and associates; will cause 
them to accept employment in actions which are indefensible and to give their utmost 
in an unjust cause in the hope “that a break in the game” may “Give them the ball” 
and that, “that God given grace,” the Statute of Limitations or laches, may bring to 
naught the efforts of the aggrieved. 

The book is pleasant reading. It evidently comes from the pen of one who loves the 
legal profession and whose learning enables him to properly stress the favorable roles 
which the lawyers have played in the great conflicts of history. It is reassuring to us 
who have been and are being hammered somewhat unfairly by public opinion. 

I shall close this review with a quotation wherein the author gives expression to an 
optimistic sentiment which may well be said to be expressive of the entire book: 
“The spirit of the legal profession will in time establish institutions under which men 
and peoples may live and grow with the maximum of freedom, institutions to which 
the industrial and labor organizations will defer and to the which nations themselves 
will submit their differences with abiding faith in the reasonableness and good con- 
science of disinterested men. The professional spirit can supply such men. That prin- 
ciple of social growth which made the slave a freeman, the serf a freeholder, the subject 
a free citizen, will not now abandon the people of the world to industrial bondage or 
any form of absolutism.” 

Evan A. Evans* 


How To Operate under the Wage and Hour Law.' By Alexander Feller and Jacob E. 

Hurwitz. New York: Alexander Publishing Co., 1938. Pp. vii, 248. $3.50. 

This book, priced at $3.50, is one more indication of the publishing fraternity’s 
profound faith in the credulity of the American businessman. That it is a completely 
superficial effort to be the first to capitalize upon the fears of business is apparent to 
anyone willing to spend ten minutes thumbing pages. This reviewer, not so fortunate, 
was forced—by a quixotic regard for fair play—to read the entire book before voicing 
the conclusion that not even erroneous advice is given on “how to operate under the 
Wage and Hour Law.” 

* United States Circuit Judge, Seventh Judicial Circuit. 

® 52 Stat. 1060-1069 (1938); 29 U.S.C.A. sec. 201-219. 
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Roughly, the book is divided into two parts, the first discussing the act and the 
second setting forth in general terms the concept of interstate commerce. To call the 
first section a discussion of the act is to be charitable; it is little more than a restate- 
ment. For example, the portion on “computation of overtime’’ contains not one 
word as to the meaning of the phrase, “regular rate.’”” Nowhere is the perplexed em- 
ployer advised of the meaning or enforcibility of section eighteen prohibiting the re- 
duction of wages which are in excess of the minimums prescribed by the statute. Can 
an employer, whose employees work regular overtime hours, reduce the hourly rate 
so as to continue the weekly wages theretofore paid? Concerning employees whose 
overtime work is irregular, may they be paid regular wages? What about the possibility 
of inconsistent court rulings where more than one of the remedies provided by the act 
is pursued? These are only a few of the many problems ignored in wholesale fashion. 

The second section of the book, occupying twenty pages, contains a rather surpris- 
ingly good statement of the evolution of the commerce concept. Its brevity and super- 
ficiality is excusable in a book intended for the layman. On the other hand, it is ob- 
jectionable because, since it deals exclusively with the power of Congress, it is more or 
less irrelevant. Questions of interstate commerce under this statute will depend, not 
on considerations as to legislative power, but on the determination of the extent to 
which Congress has utilized that power. Many problems arise: What is the effect of 
making the act applicable to employees rather than employers? What type of em- 
ployee is engaged in interstate commerce? How far will the courts carry the inter- 
pretation of the words “process or occupation necessary to the production” of goods 
for commerce?? The reader looks in vain for advice or discussion. 

The remaining one hundred and fifty pages are given over to a reproduction of the 
act and certain rules and regulations, together with a long list of citations to National 
Labor Relations Board cases, categorized according to industry. This last, apparently, 
is based on the dubious hypothesis—never defended—that the interpretation of the 
National Labor Relations Act‘ will aid in the interpretation of the statute which is the 
subject of the book. 

In this reviewer’s opinion it would be difficult to write a book less fitted to advise 


anybody “how to operate under the Wage and Hour Law.” 
Rosert Levin* 


The Rise of a New Federalism. By Jane Perry Clark. New York: Columbia Uni- 
versity Press, 1938. Pp. xvii, 347. $3.50. 

This book has been needed for a long time. It describes a phenomenon of Ameri- 
can government that has had much less attention than it deserves, the increasing prac- 
tice of cooperation between two or more governments on common problems, and more 
particularly the cooperation between the states and the United States. In fact while 
constitutional lawyers have been debating and judges of appellate courts have been 
deciding on the scope and limits of state and national authority, the governments 
concerned have in very many cases discovered that their interests and purposes were 


2P. 28. 


3 Sec. 3 (j). 4 49 Stat. 449 (1935); 29 U.S.C.A. sec. 150. 
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common, and have acted upon that discovery. The practice in some fields is very old, 
in others recent. 

Miss Clark has undertaken a description of the subjects and techniques of this co- 
operation, and of the problems that it raises. She has discovered a surprising number 
of examples. They run all the way from the physical protection of the person of the 
President, through agricultural extension work, road building, the selective draft, 
crime prevention, and relief, to the enactment and administration of state unem- 
ployment compensation laws. The techniques are as varied as the subject matter. 
In some fields official persons simply confer occasionally and plan their work in parallel; 
in others governments share personnel and costs under elaborate contractual arrange- 
ments; in others Congress authorizes grants-in-aid for education, highways, public 
buildings or relief, and fixes the terms on which the funds will be forthcoming. In an- 
other field and for another purpose the Congress may forbid the interstate movement 
of named articles into states that do not want them,’ or it may grant relief from federal 
taxation to taxpayers in states which pass and keep in force estate taxes or unemploy- 
ment compensation laws.? 

To attempt to put this sprawling and diverse experience within the covers of one 
book is an ambitious undertaking. I think Miss Clark has done it with skill, diligence 
and real success. No doubt specialists in narrow fields will make criticisms of detail. 
No doubt also many arrangements here described will not long remain as stated, for 
practice sometimes changes rapidly, as every relief administrator knows. No doubt, 
also, descriptions of many and diverse technical arrangements seldom make exhilarat- 
ing reading. But the job needed to be done, it is done well, and anyone who wants to 
know what cooperative arrangements have been tried, what problems they have 
raised, and how they have worked out will find here at least a long beginning of an 
answer. 

Cooperation between the nation and the states is an increasing fact in the United 
States, and gives every sign of being permanent in many fields. Admittedly it may 
decrease the importance of drawing a sharp line between state and federal powers. 
But lawyers should not be disturbed by this development. They have known for a 
long time that state courts must enforce the Constitution and the laws of Congress, 
and that federal courts must very often decide cases by state law. True enough, we 
have usually spoken of these matters as principles of judicial duty under the Constitu- 
tion rather than as examples of cooperation, but they reinforce the point that the 
governments of state and nation are not foreign to each other, but two parts of a 
federal scheme. After all, the voters who choose Congressmen and Senators are the 
same as those who in each state elect the members of “the most numerous branch of 
the State legislature.” It is not strange that two governments chosen by the same 
people to operate in the same territory, and with interwoven functions, should try to 
get along together. How and with what success they have done and are doing so is 


worth investigation. CHARLES BuNN* 
* Clark Distilling Co. v. Western Maryland Rr, Co., 242 U.S. 311 (1917); Kentucky Whip 
& Collar Co. v. Illinois Central Rr. Co., 299 U.S. 334 (1937). 
* Florida v. Mellon, 273 U.S. 12 (1927); Steward Machine Co. v. Davis, 301 U.S. 548 (1937). 
3 U.S. Cont. art. 1, § 2 (1); 17th Amend. (1). 
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Government Corporations and Federal Funds. By John McDiarmid. Chicago: Uni- 
versity of Chicago Press, 1938. Pp. xx, 244. $2.50. 

At a time when the perennial problem of reorganizing federal governmental 
agencies is again in the headlines, Professor McDiarmid’s survey of federal government 
corporations is most timely. He has focused attention, however, almost exclusively 
upon the capital-raising and expenditure-control problems of these corporations. He 
has not appraised the financial and operating results or the administrative efficiency 
of such agencies. Consequently, his study is more descriptive than analytical. 

In an introductory chapter framing the scope of his survey, Professor McDiarmid 
pictures government corporations as devices to secure financial freedom and flexibility 
for administrators, with the implied aim of greater administrative efficiency. Basical- 
ly, the problem, as he sees it, is to harmonize accountability in spending public funds 
with the reduction to a minimum of red tape and interference with administrative 
flexibility. 

Following this introduction, the author describes the growth of government cor- 
porations. As is well known, the greatest use of the corporate device in government 
has occurred in response to the twin emergencies of war and acute economic depression, 
when quick action was most important. In a separate chapter, he describes the various 
methods adopted in raising or allocating capital to these corporations. Government 
corporations generally have sought independence from annual appropriations by Con- 
gress. Based on pleas of the need for continuous financial planning, most corporations 
have secured their initial capital by investment of public funds in capital stock. Many 
of these corporations have been granted supplemental borrowing powers, either with 
or without government guaranties of principal or interest. Some are assured continu- 
ing working capital or capital for expansion by the privilege of retaining surplus earn- 
ings. 

The balance of the book is primarily a description of the experiences of the cor- 
porations in securing freedom from accountability to the Comptroller General’s office. 
Separate chapters deal with early government corporations, especially the Panama 
Railroad Company and the Inland Waterways Corporation; the corporate agencies 
supervised by the Farm Credit Administration; the Tennessee Valley Authority; the 
Reconstruction Finance Corporation and its satellites; and a miscellaneous group 
ranging from Federal Prison Industries, Inc., to the Home Owners’ Loan Corporation 
and the Federal Deposit Insurance Corporation. 

The success of these agencies in achieving immunity from the Comptroller Gen- 
eral’s supervision varies. At one extreme of nearly complete independence are such 
agencies as the Panama Railroad and Inland Waterways Corporation, with the farm 
credit agencies not far behind. At the other extreme is the Federal Prison Industries, 
Inc., which, although it has financial independence so far as capital is concerned, con- 
forms to the Comptroller General’s accounting and auditing rules. In between are the 
majority of these corporations which have had periodic or continuing disputes over the 
degree of accountability to the Comptroller General. One conclusion that may be 
drawn from these experiences is that the severity of the struggle concerning accounta- 
bility is directly proportional to the economic and political strength of the private 
interests affected either adversely or beneficially. 

In a concluding chapter Professor McDiarmid passes over very briefly the suitabil- 
ity of the corporate device in government administration. He seems to assume that 
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the task of reforming regular governmental departments to make them efficient tools 
for commercial or quasi-commercial enterprises is hopeless and that therefore the 
corporate device is justifiable to secure speedy and flexible action. With respect to 
supplying capital, he favors the stock subscription method with the limitation that 
congressional approval must be had for capital outlays in new though related fields, 
and a grant of supplemental borrowing power without government guaranty except 
in activities primarily emergency or relief in character. Except in liquidation, he 
seems to favor permitting government corporations to retain surplus earnings for re- 
investment rather than paying earnings into the treasury. In these views he seems to be 
opposed to the current sentiment for curtailing the powers of the so-called independent 
agencies. 

With respect to accounting and auditing control of expenditures, the author is less 
definite. He accepts as indisputable the fact that government corporations ‘“‘must be 
held adequately responsible for their stewardship of public funds.’’* On the other 
hand, “the subjection of all government corporations to the ‘auditing’ control of the 
General Accounting Office as that agency is now constituted would be a serious mis- 
take.’ The solution lies in between complete autonomy and strict, legalistic ac- 
countability. In the author’s opinion the comptrolling function—passing upon the 
legal authority for expenditures—“should be exercised within the corporations them- 
selves.” The auditing function should be in the nature of a post-audit, should be a 
“service or efficiency audit”’ in addition to a “financial or fidelity audit,”’ and should be 
performed by an independent agency empowered “thoroughly to investigate opera- 
tions and to make recommendations to Congress as to efficiency as well as honesty in 
administration.’’* Apparently he favors a combination of the kind of supervision 
exercised by the Farm Credit Administration and the auditing activities recommended 
by the President’s Committee on Administrative Management. 

In the reviewer’s opinion this book is a convenient summary description of govern- 
ment corporations in their capital-raising and spending aspects, and a suggestive pre- 
lude to further exploration in the field. It must be remembered that the author ap- 
proaches the subject from the standpoint of public administration, rather than from 
the point of view of the economist or lawyer. Further studies are needed before the 
proper place and functions of government corporations can be judged adequately. 
The financial and operating results of these corporations and their internal organiza- 
tion and management need constant examination and review. Likewise it would be 
helpful to have a comparative study of similar functions by government corporations, 
regular government departments, and private agencies, as, for example, a comparison 
of the Reclamation Bureau, War Department, T.V.A., and private utilities, in the con- 
struction and operation of dams. With respect to accountability for expenditures, 
there is room for experiment. The major recommendations of the President’s com- 
mittee for reorganizing the auditing department deserve a trial to see if they will cure 
some of the unhappy disputes of the past. 

The reviewer has some misgivings with respect to Professor McDiarmid’s recom- 
mendation that the legal validity of expenditures be left wholly to the corporations 
concerned, especially when accompanied by the degree of financial independence which 
he believes desirable. While there is good ground for condemning the existing pro- 
cedure for detailed, legalistic pre-audits of expenditures, should we go to the other 
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extreme? Modern statutes are drafted in such general terms and lawyers are so in- 
genious in statutory interpretations that a stronger curb than the mere self-restraint 
of a general counsel seems desirable. This phase of the problem deserves greater at- 
tention from lawyers. 

There should be complete agreement, however, with the author’s final conclusion 
that the ultimate safeguard against administrative abuses is the selection of competent 
and public-spirited administrative personnel. Despite contrary legal or political 
theories, we live today under a government of men, more than under the rule of law. 

E. W. MoorEHovuse* 


The Law of Treaties, British Practice and Opinion. By Arnold Duncan McNair. 

New York: Columbia University Press, 1938. Pp. xxix, 578. $7.50. 

This important volume presents to the student hitherto unavailable materials from 
the British Foreign Office, principally the opinion of the law officers of the Crown on 
the subject of treaties. 

Students of international law have to an increasing extent realized that the ad- 
vance of international law, both as a body of doctrine and as an influence on world af- 
fairs, depends upon ready access to the sources. It is easy for both the layman and the 
lawyer to assume that international law does not exist unless confronted by the mass of 
practical references to it by foreign offices, courts, and other official agencies of all 
governments. The reticence of foreign offices, as well as the linguistic variety and 
scattered official publication of relevant material, renders the task of assembling the 
sources on a given controversy, principle or topic more difficult for the international 
lawyer than for the national lawyer. John Bassett Moore’s well known digests of 
international arbitration and international law were culled largely from United States 
Department of State archives and made use of the earlier digest by Francis Wharton. 
These volumes were pioneering ventures, the value of which was immediately recog- 
nized by the profession. Two volumes have appeared from a somewhat similar com- 
pilation of British Foreign Office materials by Professor H. A. Smith of the University 
of London. Collections of adjudicated cases bearing upon international law have 
become common since James Brown Scott’s publication in 1904. The collections by 
Pitt Cobbett, Bentwich, Stowell, Evans, Hudson, Fenwick, Dickinson, Briggs and 
others are designed primarily for classroom use, but, since the World War, more 
exhaustive publication of such materials has been undertaken, particularly in the 
Annual Digest of International Law Cases edited by McNair and Lauterpacht in 
England, and the Fontes Juris Gentium, which includes diplomatic as well as judicial 
materials, edited by Victor Bruns in Germany. National governments have greatly 
increased their publication of materials bearing upon international law since the 
World War, the League of Nations and the Permanent Court of International Justice 
publish an extensive body of materials, and such private institutions as the Carnegie 
Endowment for International Peace have contributed, not only to the publication of 
collections of official materials, but also to the republication of the classical treatises 
on international law. 

The dynamic character of the modern world, however, has turned the attention of 
international jurists to treaties and legislation, even more than to custom, precedent, 
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and juristic analysis, as sources of international law. The League of Nations Treaty 
Series, Judge Manley O. Hudson’s collection of multipartite treaties since the World 
War under the title International Legislation, and the collection and translation of 
national legislation on particular subjects of international law such as nationality, 
diplomatic and consular officers, extradition, piracy, neutrality in connection with the 
Research in International Law organized by Judge Hudson have opened this body of 
material to the student and lawyer. 

The present volume fits into this general picture of an extensive publication of 
international law sources. It arose from a project formulated by the Department of 
Public Law and Jurisprudence at Columbia University to inquire into the manner in 
which the rules of international law are actually interpreted and applied by different 
foreign offices. It was realized that foreign offices would be reluctant to co-operate in 
this work except with nationals of their own country of recognized ability and discre- 
tion. Consequently the investigation was nationally organized and Arnold D. McNair, 
recently Professor of International Law at Cambridge, now Vice-Chancellor of Liver- 
pool University, was invited to undertake the study for England. 

While warning that the study presents only two of the many sources to which the 
advisers of the British Crown would turn before giving legal advice on a problem con- 
nected with treaties, namely the opinions of their predecessors and the decisions of 
British courts, these are doubtless the most important materials which would be used 
for the purpose. The volume fulfills its design “to state the practice of the United 
Kingdom in the matter of treaties, their conclusion, their interpretation, the scope of 
their operation, their termination and modification, and the law which is relevant to 
these topics so far as it can be gathered from United Kingdom sources.’ For the 
international lawyer, by its more exhaustive examination of the sources from one 
country, the volume supplements the broader range of materials utilized by the draft 
convention and commentary on the law of treaties prepared by the late Professor 
James W. Garner in connection with the Harvard Research in International Law. 

In the present volume much light is thrown on such current topics as reservations 
to treaties; effect of compulsion, illegality of object and change of conditions on valid- 
ity; third states and treaties; termination and revision of treaties. The law officers of 
the British Crown have in the past century given advice on a wide variety of treaty 
problems. Professor McNair has found, after diligent search, over two hundred such 
opinions. He has brought this material together, supplemented it by some materials 
from diplomatic correspondence and judicial decisions and added his own illuminating 
commentary. The author’s conclusions are distinctly stated, but with the warning 
that “these views are in no sense official except to the extent that the documents and 
extracts quoted show the legal advice given, or the action taken, on the incidents 
described, and it by no means follows that in all cases the same view would be held in 
the future.’’ 

The opinions of the law offices have not been generally available to the public in 
the past, perhaps partly because the government did not always follow the advice 
which it received. But whether it did or not, and on this topic Professor McNair dis- 
claims any authority, it is important for the international jurist to know the kind of 
advice given and the way in which it was presented. He will perhaps be disappointed 
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that the opinions are often very brief—designed to be read by busy ministers more 
interested in conclusions than in the sources from which they were derived. They how- 
ever always indicate the general principles which the law officers had in mind and 
state distinctly the precise facts on which advice was given. Dr. McNair has in gen- 
eral followed the commendable practice of giving the document in full with all the 
flavor which forms of address convey to the reader. 

The index and lists of cases, opinions, and treaties make the contents of the book 
readily available, while the classification is clear and covers the topics and treaties 
comprehensively, although on some problems the author recognizes that his materials 
were not as full as he would have liked. It is to be hoped that the Columbia University 
project will be continued for other countries and for other topics of international law. 


Quincy WricHT* 


The Administration of Justice from Homer to Aristotle. Vol. II. By Robert J. 
Bonner and Gertrude Smith. Chicago: University of Chicago Press, 1938. Pp. 
Vii, 319. $3.50. 

In the first volume of this work, published in 1930, the authors treated the courts 
and court organization of ancient Greece. This second volume is devoted to practice 
and procedure, without attempting to describe in detail the individual types of actions 
or the course of the trial from summons to verdict. 

An opening introduction summarily treats of the various types of action, civil and 
criminal. The first chapter deals with the part that the parties themselves play in a 
suit, the place of advocates, and an excursion on public prosecutors in criminal ac- 
tions. This leads to a study of sycophancy, the “profession” of prosecution for the 
financial reward resulting from the share in fines, confiscations, etc., and the blackmail 
that accompanied it, the whole minutely discussed with ample extracts, generally in 
translation, from the original sources. Chapters on special pleas (diamartyria and 
paragraphé) and arbitration follow. In chapter VI the authors discuss the availability 
and competency of witnesses and testimony, while the following chapter on “‘oaths” 
most exhaustively treats all types of oaths offered during the course of a trial, with 
special emphasis on compurgation. This leads to a chapter on homicide, somewhat out 
of place in a general study of procedure, especially in view of the fact that the authors 
had dealt with the topic in volume I. Appellate procedure and execution of judgments 
form the subject matter of chapters IX and X, while the work concludes with a discus- 
sion of the merits and demerits of the Athenian judicial system. 

The reviewer has outlined the contents of the volume at some length, because in 
the first place the title does not adequately indicate the scope of the book, but second- 
ly because the summary clearly demonstrates the lack of organization of the ma- 
terials as a whole. The mass of information, primary source materials as well as critical 
discussion of the views of modern scholars, can be but inadequately -utilized as a 
reference work on the basis of the limited subject index and the indices of passages 
cited. The crux of the matter is that there never has been a systematic treatment of 
Greek law, let alone of Greek procedure. The answer will be made that the Greeks 
never developed such a system, but the rebuttal can be offered that neither did the 
ancient Romans. It was only in medieval times and later under the influence of 
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natural law doctrines that the system we know was brought to Roman law. Scholars 
are now somewhat inclined to attack this system, but nevertheless the individual 
topics of the Roman law are nicely pigeon-holed for ready reference. There is so much 
meat in the volume under review that it is indeed unfortunate that a strict logical 
arrangement was not attempted. 

So many of the writings of modern scholars upon Greek procedure, since the work 
of Lipsius (1905-15), the last extensive treatment of the subject, have been made 
the subject of critical examination by the authors that it is indeed strange that the 
name of Ugo Enrico Paoli, perhaps the most active student of Greek law today, is not 
to be found. Surely his treatment of the so-called special pleas of paragraphé and 
diamartyria, in his Studi sul processo attico, pp. 75-173, to say nothing of numerous 
articles before and after that date, at least deserves mention. Nor did the reviewer 
find a reference to the exhaustive work of Artur Steinwenter, Die Streitbeendigung 
durch Urteil, Schiedsspruch und Vergleich nach griechischem Rechte. Except, however, 
for the omission of the consideration of some recent European writings, the authors 
have presented an excellent survey of those particular topics which the chapter titles 
denominate. 

A. ARTHUR SCHILLER* 


Cases on Code Pleading—Second edition. Edited by Archibald H. Throckmorton. 

St. Paul: West Publishing Co., 1938. Pp. xxiii, 756. $5.50. 

The second edition of the late Professor Throckmorton’s Cases on Code Pleading 
reflects his usual painstaking workmanship as an editor of classroom materials. It re- 
tains such of the distinctive features of the first edition as a decade’s classroom ex- 
perience has proved to be convenient teaching devices; and it contains further de- 
velopments of certain other features already attempted in the first edition as well as 
some which are entirely new. 

The principal cases have been selected from a large variety of jurisdictions. A con- 
siderable number of them are new. Many of them—and this seems especially desir- 
able in cases illustrating pleading problems—have definite human interest value. 
Professor Throckmorton has been particularly successful in replacing cases having to 
do with horses, buggies and newspapers with cases involving automobiles, radios and 
talking pictures. 

Even better editing than in the first edition has been done. A full statement of the 
actual pleadings has been retained in a large number of cases where it might have 
value; in others prolix and redundant pleadings have been paraphrased to bring the 
student more immediately to the problem raised in the case. Seldom has such restate- 
ment of the pleading unduly sacrificed the air of reality of the edited case. 

The arrangement of the cases is much improved over that in the first edition. In 
the period intervening between the two editions the need for revision of the codes has 
not only become more apparent but the movement in that direction had gained mo- 
mentum. Professor Throckmorton has consciously arranged his materials in two 
principal respects in this edition to indicate the need for, and the possible direction of, 
pleading reform. First, the provisions of the Ohio and Missouri codes, modeled after 
the original Field Code, and of the more modern New York and Illinois Civil Practice 
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Acts are set out preceding appropriate case material. Unfortunately, the book was 
already in type before the New Federal Rules were finally adopted so that reference 
could not be made to them, but they do appear in the appendix and may be con- 
veniently referred to. Second, and even more significant, wherever possible, within 
each chapter or section, cases under the typical code provisions are followed by cases 
under more modern provisions. Thus difficulties of joinder of parties, joinder of causes 
of action, bringing in counterclaims and cross-actions, arising under older codes are 
shown to have been met under the provisions of the later codes. 

As in the first edition, forms of typical pleadings are reproduced in appropriate 
places. This feature in principle is to be commended; however, the bare outline forms 
lack realism and would seem involved in reproducing pleadings. It would be exceed- 
ingly difficult to reproduce actual pleadings which would be realistic and which would 
at the same time be of general interest. A casebook on Code Pleading is not a form 
book, neither does it attempt to supply all teaching materials. 

The cases in the second edition have been much more elaborately annotated than 
in the first edition. In part this is a result of having shortened the casebook consider- 
ably by reducing the number of principal cases over twenty per cent; in part it is 
because far more material on pleading problems is available than formerly in the form 
of case notes and especially law review articles. In large measure, however, the more 
elaborate annotation is the result of a conscious purpose on the part of the editor to 
provide a more complete selection of materials for the exacting teacher or student and 
to raise problems in the student’s mind. The latter type of annotation in the writer’s 
opinion, in keeping with the modern trend in casebook editing, might safely have been 
carried considerably further. This abundant annotation should be of value to a be- 
ginning teacher of the subject. 

So far as the reviewer has real criticisms to offer, these may better be directed 
toward the curricular arrangement of pleading and practice materials than to any 
particular casebook on either pleading or practice. To the writer these two courses, 
often separately arranged and taught, are inseparable and indistinguishable, but that 
is another problem and one which was often discussed with Professor Throckmorton. 
Even under a curricular re-arrangement Professor Throckmorton’s Cases on Code 
Pleading could no doubt be effectively fitted in as a source of teaching materials. 


Wm. W. Dawson* 


Patents and Gebrauchsmuster in International Law. Edited by Emerson Stringham. 

Madison: Pacot Publications, 1935. Pp. 538. $7.00. 

The Pacot Publications specialize in books on patent, copyright, and trademarks. 
The basic idea of the present book is stated in an introductory note to one of the chap- 
ters, where it is said: ‘The viewpoints of various European scholars, viewpoints dis- 
tinctly new to English Language material, will add to our knowledge of events, our 
knowledge of thought back of these events, and of the issues which have arisen.’’* In- 
deed the articles here translated or abstracted by Dr. Stringham are unique in Ameri- 
can patent literature. Even the reprints, which had originally appeared in the English 
language, have been selected from sources otherwise virtually inaccessible. Many of 
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the items included are sharply opposed to current American thought in matters of 
patent law. Out of these various, unrelated elements, Dr. Stringham, has formed an 
unforgettable symposium, uniting liberal, fascist and socialist minds in a scholarly dis- 
cussion of international patent law and its possible amendment. Incidentally, the 
book represents the first organized attempt on this side of the ocean to discuss directly 
international views on national and international patent problems. Any student of 
patent problems who has some basic understanding of international law, will find most 
interesting information in Dr. Stringham’s book. 

About one half of the material is devoted to the Paris Convention of 1883, dealing 
among other things with the status of American inventions in foreign inventions in the 
United States. The Hague and London revisions of the Convention, of 1925 and 1934, 
are given in French and English. Articles dealing with the history and possible devel- 
opment of the Convention have been selected mainly to illustrate the several economic 
interests and doctrines at work in this field. Statutes and decisions dealing with de- 
tails of Convention priority etc. are given in a chapter on international patent routine, 
covering Germany, Russia, France, Italy, England, Canada and the United States. 

The other half of the volume deals with German law. There is an article of French 
origin on “Le Patentamt Allemand,” forming Dr. Stringham’s “‘introduction.’’ An ab- 
stract on German patent law is reprinted from the Report of the Investigation of the 
U.S. Patent Office made by the President’s Commission on Economy and Efficiency, De- 
cember 1912: House No. 1110; this item is largely obsolete due to legislative changes of 
1936. Another reprint from the same source is A. DuBois-Reymond’s Comparison of 
the Patent Laws and Practice in Germany, England and U.S., a prewar statement in 
favor of strong and easy patent protection. The editor accompanies this article, as well 
as others, with critical remarks. The law of Gebrauchsmuster is discussed in full detail 
by H. Isay, the leading Germany authority, and by the editor himself who contributed 
statements on international legislative trends, as to such petty patents; on basic prin- 
ciples of pertinent German law; and on the moot question that has come up in Ameri- 
can law as to whether German Gebrauchsmuster anticipate United States patent appli- 
cations. This last question, which seems to belong to the Conflict of Administrative 
Laws, has so far found little attention. 

The book should be considered a reader in patent law rather than a treatise or a 
tool for practitioners. Problems are touched at, but most of them are by no means 
exhausted. For instance, it may be noted that little is said about the right of personal 
possession (right of continued manufacture, use and sale, without patent monopoly) as 
granted in Germany, France, Italy and other countries to third parties who have in- 
dependently worked or sold an invention, while others conceived and finally patented 
the same invention either abroad or in the country. This situation is a typical feature 
of modern industrial life. The current discussion of the problem within the Convention 
is referred to at several places of Dr. Stringham’s book, but the origins and develop- 
ment of that discussion are not stated; the merits of the question are not analyzed ex- 
cept by routine arguments, and there are but scattered remarks as to present trends 
that would be interesting to American readers. On pages 370 nad 419, Dr. Stringham 
in editorial notes expresses the belief that ratification of the London Amendments of 
1934, in the International Convention, will lead to the “disappearance” of such rights. 
The present reviewer would limit that statement considerably. The new Article 4B as 
adopted at London says expressly that a working or sale that has taken place during 
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the one year “interval”’ between original and privileged foreign application cannot give 
rise to rights of personal possession; but earlier rights of third parties remain unaffect- 
ed, as far as the direct legal effect of the new provision goes. 

These details are herein referred to in order to show at what line controversies about 
Dr. Stringham’s material may start. Both basic and detailed information as positively 
given in the book is reliable and comparatively easy to digest. Considerable space is 
set aside for an alphabetical subject index. The suggestion is ventured that a detailed 
table of contents might further add to the merits of a compilation of this kind. The 
bibliography covers twenty-four pages, packed with interesting data. 


F. D. PRaGER* 
* Former member of the German bar. 
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The Child and the State, Vols. I and II. By Grace Abbott. Chicago: University of 

Chicago Press, 1938. Pp. xxiii, 679; xvii, 701. $3.00 each. 

This book, although primarily written for use in schools of social service adminis- 
tration, contains invaluable collateral reading material for law school courses on family 
relations. Courses in this field have traditionally shunned those topics which play a 
larger role in the daily work of the legal aid official or the social worker than in the 
work of the attorney working for a fee. A law school, however, which intends to train 
its students not only for the immediate needs of the practicing attorney, but is, also, 
undertaking to introduce men of future public influence to the burning issues of our 
society has to pay attention to the problems of child welfare; especially to child labor, 
illegitimacy, adoption, juvenile delinquency, care of neglected and dependent children, 
mothers’ aid, and organization of child welfare services. 

On all these topics, Professor Abbott’s work contains the richest and best selected 
source material so far assembled. The reader is presented not only with a complete 
picture of present day problems and solutions but also with a detailed survey of the 
historical development of child welfare services in the United States from earliest 
colonial days. One becomes fascinated in looking over these materials which range 
from statutes and decisions of courts to reports of official and non-official investigating 
bodies, resolutions of partisan groups, memoirs of social reformers, town records, 
reports of factory inspectors and social workers, indenture or apprenticeship contracts 
of colonial and later days. These materials not only deal with the legal and organiza- 
tional problems, but they unfold a startling, living picture of human suffering, social 
responsibility, actual and imagined difficulties of reform, and the struggles that had 
to be fought at every step of attempted improvement. They, also, reveal how wide a 
field there is for much needed collaboration between social workers and lawyers. 

If anything is left to be desired for future editions of this standard work, it might 
be an enlargement by the inclusion of occasional comparative materials and a more 
complete and more systematic treatment of the rather sketchy chapter on “The Legal 
Status of the Child in the Family.” 

Max RHEINSTEIN 


Istituzioni di diritto commerciale. Reprint. By Tullio Ascarelli. Milan: Dott. A. 

Giuffré, 1938. Pp. xix, 474. L. 45. 

The book is the most recent and up-to-date short treatise on Italian Commercial 
Law. It is written by one of the most outstanding legal scholars who was until recently 
professor of commercial law at the University of Rome. The author informs us with 
admirable skill about the general principles of commercial law, the various business 
units, the different commercial contracts, and the parts of procedure pertinent to com- 
mercial law, such as bankruptcy. The book in its concise statements will well serve 
as an orientation on theoretical and practical problems of Italian commercial law for 
the American legal profession. The main value of the book, however, for Americans 
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lies in the fact that it is a good specimen of the peculiar craftsmanship of Italian 
scholars of the old tradition, which finds its explanation in the sociological status of the 
Italian law schools and the legal literature produced by its members. 


F. M. Kessier 


Cases on Public Utility Regulation. By Irston R. Barnes. New York: F. S. Crofts & 

Co., 1938. Pp. xx, 984. $7.00. 

Professor Barnes has prepared an excellent case book on public utility regulation 
which would be equally useful for a law school course as for the teaching of this sub- 
ject to undergraduates majoring in economics. He has a good selection of the principal 
decisions of the United States Supreme Court, lower court opinions and illustrative 
commission orders. These cases have been classified and cross-referenced by subject 
matter in nineteen chapters which cover all the significant problems of utility regula- 
tion, such as, federal and state jurisdiction, the courts and commissions, accounting 
methods, rates, service, security issues and holding company regulation. In addition to 
the general aspects of rate regulation the author has included chapters devoted to a 
consideration of utility price policies, the fair value doctrine, valuation methods, pru- 
dent investment, rate of return, operating expenses, practices of state commissions, 
as well as a critical approval of rate regulation. 

An introductory note is to be found at the beginning of each chapter, intended to 
present the nature of the regulatory problems under consideration and their relation 
to other phases of utility regulation. The volume also contains a summary of the Public 
Utility Holding Company Act of 1935, as well as a few illustrative decisions of the 
Securities and Exchange Commission and the Federal Power Commission. A final chap- 
ter deals with legal and economic problems of public ownership. 

The author has, however, omitted a few leading cases. For example, in dealing with 
the question of depreciation expense, two important decisions of the Supreme Court 
of the United States have been overlooked, Lindheimer v. Illinois Bell Telephone 
Company' and St. Joseph Stockyards Co. v. United States? although both cases have 
been included in other sections of the book. On the question of rate of return Pro- 
fessor Barnes has also failed to include decisions emphasizing the effect of the depres- 
sion and changes in the level of interest rates as affecting the rate of return. Among 
the cases omitted here is Central Kentucky Natural Gas Co. v. Railroad Commission3 
In his discussion of the question of operating expenses he has underestimated the 
difficulties of regulating this phase of the operations of independent utilities. Here he 
might well have pointed out, as Chief Justice Hughes did in the Lindheimer case‘ that 
“charges to operating expenses may be as important as valuations of property.” This 
ruling applies equally when the commissions are dealing with independent operating 
companies as well as where the operating company is part of a holding company 


system. 
Harry R. Bootu 






3 290 U.S. 264 (1933). 
4292 U.S. 151, 163 (1934). 


* 292 U.S. 151 (1934). 
2 298 U.S. 38 (1936). 
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